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VI. 
REPORT 

OF THE 

LEGAL ADVICE & PROPERTY COMMITTEE 

 
1.  INTRODUCTION 
“For ill men’s rod upon the lot of just men shall not lie;” Ps. 125 v. 3.  How far this declaration of the 
Psalmist applies to our present situation may be difficult to assess but we know that it shall have its sure 
fulfilment in time and eternity.  In the last fourteen years our own struggling cause has wonderfully 
survived and found suitable shelter from the elements.  The Committee commend those who have 
persevered in the contendings over property until a measure of success attended their labours.  Much of the 
Committee’s input into disputed properties has now moved on to the Finance & Sustentation Committee’s 
assistance with the provision of new manses.  Wherever we turn in today’s witness and testimony we see 
that increased difficulties face the earnest servant of the Lord.  This must not discourage or deter us but 
rouse us to greater effort for “the recompense of the reward” is still there to be found (I Corinthians 15 v 
58). 
 
2.  PROPERTY  
2.1.  Partick  
We are thankful that the Partick Congregation are moving on from the trying years of litigation and have 
secured a manse for their prospective minister.  The only remaining concern is the legacy left by one of 
their number which was wrongly directed to the Residual Free Church Congregation and which they have 
resolutely held.  The Kirk Session have felt obliged to circulate a letter around the local residual Free 
Church of Scotland Presbytery portraying the perceived unwarranted confiscation of funds regardless of the 
benefactor’s wishes. 
 
2.2.  North Uist & Grimsay 
North Uist have reached a settlement which includes the church building with a sufficient margin of land to 
permit future development.  
  
2.3.  Kilmuir 
All that remains here is the tidying up of the title to the church site. 
 
2.4.  Edinburgh 
We are thankful to God that a satisfactory settlement was reached with St Columba’s Edinburgh.  The 
Deacons’ Courts are to be commended for a Christian spirit displayed throughout. 
 
2.5.  Lochalsh & Strath 
Lochalsh & Strath have intimated that they are about to conclude a settlement which involves retaining 
Ardelve Church.  Glenshiel Church has been surrendered.  In Arnisdale the congregation have moved to the 
Village Hall as there is no insurance on the church.  
  
2.6.  Shettleston 
Fitful negotiations are being attempted as there have been promises of transferring title to the Church.  As 
our opponents have no representation in the Parish it appears they have no right to sue.  They have still 
asked the Shettleston Trustees to concede all assets to them.  
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2.7.  Bracadale 
Bracadale have still to acquire a manse.  
2.8.  Portree  
The Portree Manse has been surrendered but use of the Church building retained. 
 
2.9.  Tarbat   
There has not, at this point in time, been any active encroachment on the property of the Tarbat 
Congregation. 
 
2.10.  Duthil-Dores 
The Duthil-Dores Deacons’ Court are depending on an apportionment of the Tomatin Manse sale to assist 
their purchase of a new manse.  
 
2.11.  Tain Flat 
Despite several attempts to advance the sale of the home of the late Mr Douglas Fraser of Tain no purchaser 
has yet come forward.  
  
3.  FUNDS  
3.1.  Kiltearn 
At this stage, negotiations have not proceeded because the Residual Free Church will not restore the 
moneys unlawfully withdrawn from the Dingwall Bank of Scotland.  An appeal to the Financial Services 
Ombudsman was rejected and a different approach is now to be attempted.  
  
3.2.  Rothesay 
As a result of negotiations, a sum of £8,000 was retained for the Congregation of Rothesay. 
  
4.  LEGAL MATTERS  
4.1.  Public Liability  
Following on the advice from last General Assembly the Committee, after some research, can recommend 
that the insurance cover offered by the Church of Scotland Insurance Company Limited as suitable, for 
most congregations, with regard to cover and cost. 
  
4.2.  Disclosures  
Presbyteries need to continue to urge all persons engaged in interaction with vulnerable persons and 
children to apply for disclosure.  A named person needs to be appointed for each Presbytery to process 
applications within their bounds. 
 
4.3.  Trusteeship 
To seek to fulfil their remit anent Trusteeship, the Committee appointed a Working Party to research the 
past Acts of Assembly, the civil legislation and the future operations of a Board of Trustees.  The result of 
diligent work by the Principal Clerk, Mr Maurice Grant and Mr John MacKenzie is in the Proposed 
Deliverance. 
 
5.  PRINCIPLES 
5.1.  The Right of Continued Protest Document  
The paper on the Right of Continued Protest has been entrusted to the Publications Committee; the first 
printing has sold out and a second printing is now available. 
 
5.2.  Purity of Worship in Presbyterian History 
This excellent exposition of the place of the Psalms of David, composed by Mr Maurice Grant with input 
from Rev. John Keddie, is now complete and can be made available, as the General Assembly sees fit, for 
publication and for use in defence of our assets and the education of our people. 
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5.3.  The Declaration of Reconstitution 
a. The Declaration of Reconstitution adopted at the time of the Division in 2000 identifies the Free Church 
of Scotland (Continuing) as the true bona fide successor of the Free Church of 1843.  In line with that 
assertion the Free Church of Scotland (Continuing) has sought consistently to adhere to the legislative 
structure set up by the Free Church from 1843 to 2000, subject to amendments necessary in the light of 
changing circumstances. 
 
b. The identity of the Free Church of Scotland (Continuing) with the Free Church of the Disruption has not 
however been upheld by the civil courts.   The courts’ position can be summed up in the following remarks 
by Lord Drummond Young in the Broadford appeal case: “What is averred is that the Free Church of 
Scotland (Continuing) continues to adhere to the laws and practices of the pre-2000 Free Church. It is not, 
however, averred that they maintain the continuity of church government of the pre-2000 Free Church; in 
particular, it is not stated that they remain part of the system of church courts of the pre-2000 Free Church.  
It is, of course, that system of church courts that is the distinctive feature of any Presbyterian form of 
church government, and in my opinion it is membership of and participation in that system of church courts 
that is the decisive principle on which the Broadford property is held on trust. Indeed, the defenders’ 
averments are only consistent with the view that they have withdrawn from the system of church courts that 
existed prior to 2000.  The averment that the minority of ministers associated themselves as a united body 
with, plainly, a distinct identity indicates very clearly that new church structures were set up, and indeed 
the defenders’ counsel admitted as much in his submissions to the court.”  In the view therefore of the civil 
courts the essential basis for claiming identity with the pre-2000 Free Church is participation in the same 
church government structures as those of the pre-2000 Free Church.  The Free Church of Scotland 
(Continuing) by setting up separate (even though identical) church government structures is viewed as 
disqualifying it from making that claim. 
 
c. This matter has assumed some practical importance from the financial arrangements adopted to assist 
the provision of churches and manses in consequence of the court’s determination in the Broadford case.  
These arrangements operate through a Central Building Fund financed by commercial borrowing which is 
serviced by the denomination centrally, rather than directly by congregations.  The new Edinburgh manse 
project is the first example of this, with funding provided by Stewardship Ltd and with the denomination 
taking title to the building pending repayment of the loan.  In such cases it can be necessary to satisfy the 
commercial lender on matters such as the competence of the General Trustees and local trustees to impose 
debt burdens on the denomination or congregations, and, if recourse is had to pre-2000 legislation, to 
demonstrate that such legislation applies to the Free Church of Scotland (Continuing).  This has been the 
belief of the church since 2000, but given the uncertainty created by the decisions of the courts on the 
matter, the Committee believe that there is a need for some form of Declaratory Act to make the position 
clear.  Such Acts are provided for in the Constitution of the Church.  The Practice, Chapter IV, Part II, 
Paragraph 5 (page 83) states: It is competent for the Assembly to pass Declaratory Acts.  These are Acts 
which declare what the Assembly understands the law of the Church to be.  Such an Act may be passed, 
without transmission to Presbyteries in terms of the Barrier Act, when it is generally agreed that the 
declaration is in accordance with the old law.  But if there is much difference of opinion on the subject, and 
if the point enforced is new in any considerable measure to the existing ministers and ruling elders, it has 
been held that before the passing of such an Act an overture on the subject ought to be transmitted to 
Presbyteries in terms of the Barrier Act.  In the view of the Committee a Declaratory Act passed to 
regularise the position in this case would not require transmission to Presbyteries under the Barrier Act. 
 
d. The terms of a Declaratory Act are set out in paragraph 17 of the Proposed Deliverance. 
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PROPOSED DELIVERANCE 
 
1. The General Assembly receive the report of the Legal Advice & Property Committee and thank the 

Convener and Clerk; 

2. The General Assembly express thanks to Mr Robert Miller and Miranda Becher of our Law Agents, 
Drummond-Miller & Partners, for their able and ready assistance courteously rendered over a 
multiplicity of issues.  We wish Mr Robert Miller and Mrs Miller all health and happiness on his 
retirement; 

3. The General Assembly give thanks to God that property settlements are finalised in Edinburgh, Duthil-
Dores, North Uist & Grimsay, Scalpay and Portree and close to being finalised in Lochalsh &Strath; 

4. The General Assembly encourage Bracadale & Duirinish to move to secure property for a manse as soon 
as possible; 

5. The General Assembly note the situation in Kilmorack & Strathglass and Tarbat. 

6. The General Assembly pray that those negotiating over Shettleston property will reach a settlement 
which is not injurious to the work of the Gospel there; 

7. The General Assembly urge the Committee to pursue all avenues for expediting the sale of the flat in 
Tain; 

8. The General Assembly are concerned at a lack of progress in recovery of funds belonging to Kiltearn 
and request the parties concerned to redouble efforts to reach a settlement; 

9. The General Assembly thank God for the settlement reached in Rothesay which makes funds available to 
advance the cause of the Gospel there; 

10. The General Assembly recommend the Church of Scotland insurance policies for those congregations 
seeking the best cover and cost for insurance of properties against damage and personal injury claims 
and urge Deacons’ Courts and those responsible for organising holidays and other events under the 
auspices of the Denomination to protect all its property and their contents and to insure all General 
Trustees, Local Trustees and others against legal action by having suitable and adequate Employers & 
Public Liability insurance in place; 

11. The General Assembly encourage any Presbytery still to do so to appoint a suitable local representative 
to process applications for disclosure certificates and to report any appointments to the Committee; 

12. The General Assembly are thankful that General Trustees have now been elected from all Presbyteries 
and await a report from the Board of Trustees; 

13. The General Assembly, (a) while respectful of the rôle of the civil magistrate in his own sphere as 
comprehensively laid out in the Claim, Declaration and Protest (Act XIX, 1842) and while complying 
with  the terms of the Determination of the civil magistrate in the appeal in respect of the Broadford case, 
although not necessarily acquiescing therein, and having appointed General Trustees in terms of Act 
XIV 2007 and Act X 2013, and (b) being desirous of enacting legislation governing the duties and 
responsibilities of the General Trustees, as well as their relationship with the Committee on Finance & 
Sustentation and the Legal Advice & Property Committee, enact ad interim as follows: 
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A.  Appointment and Tenure of Office 

1. Every Presbytery of the Church in Scotland has the right to be represented on the Board of 
General Trustees.  In nominating General Trustees, Presbyteries shall have due regard to each 
nominee’s experience of work on the Church’s Standing Committees and any special business 
qualifications he may have.  It is expected in future, however, that those considered as being 
suitable for service on Standing Committees although not necessarily having actually served as 
such, may be nominated by a Presbytery.  On the basis of the current structure of Presbyteries in 
Scotland, the Board of General Trustees will normally consist of five members, three of whom 
will represent a quorum at their meetings.  All General Trustees have the right of attendance at 
meetings and they will elect their own Chairman from time to time as required.  The Clerk to the 
General Trustees will be appointed by the General Assembly on the basis of nomination as 
required by the Assembly Arrangements & Nominations Committee.  The General Treasurer 
will be required to attend meetings as an Adviser.  The General Trustees will nominate one of 
their number as a General Adviser to attend meetings of the Committee on Finance & 
Sustentation and the Legal Advice & Property Committee. 

2. It is the responsibility of the Clerk to the General Trustees to notify the Principal Clerk of 
Assembly by 30th November each year when new appointments of General Trustees are 
required.  The Principal Clerk shall notify Presbyteries and the responses of Presbyteries shall be 
reported to the Assembly Arrangements & Nominations Committee who shall bring appropriate 
recommendations to the General Assembly. 

3. The General Assembly direct that the General Trustees shall hold office in terms of Assembly 
legislation and such civil legislation as may be applicable for the time being in Scotland.  The 
period of service shall be five years with re-appointment being competent.  Trustees will remain 
in office for as long as they remain members of the Free Church of Scotland (Continuing) or 
until their resignation has been accepted or as long as civil legislation may permit, providing 
always that Trustees will be required to resign on attaining the age of 80 years.  The General 
Assembly further direct that when it is brought to the knowledge of the Assembly that any of the 
General Trustees has ceased to be a member of this Church, the Principal Clerk shall request 
such a Trustee to resign office which failing or his showing good cause to the contrary within 
one month of the date of such request, the Principal Clerk shall report such failure to the ensuing 
diet of the Assembly or its Commission and such a Trustee shall forthwith and thereafter cease 
to be a General Trustee of this Church. 

B.  Functions 

4. The General Assembly direct the several Standing Committees of the Church to whom money 
or securities may be bequeathed or donated, the income thereof to be applied to the work of the 
said Committee, to invest the same not in their own names but in the names of the General 
Trustees, declaring that the General Treasurer is authorised to sign receipts or discharges for all 
such bequests or donations in the names of the General Trustees or such Committees and to 
relieve donors or trustees of bequests of the obligation of overseeing the application of such 
donations.  The General Trustees shall lay before the General Assembly in each year subsequent 
to final approval of this legislation a full Report which will include a statement setting out the 
whole funds, investments and assets held by them for behoof of the Church. 

5. The General Assembly direct that the General Trustees have no direct rôle in the administration 
of the general finances of the Church which is the sole responsibility of the Committee on 
Finance & Sustentation.  The General Assembly likewise direct that the General Trustees have 
no rôle in the determination of applications from congregations for financial assistance for the 
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erection or purchase of property.  In such instances where the Finance & Sustentation 
Committee have resolved to provide financial assistance to congregations through the medium 
of the Central Building Fund, it is the rôle of the Finance & Sustentation Committee, within the 
framework for the time being of the Rules governing the administration of that Fund, to satisfy 
themselves as to the suitability for purpose of any such building and that adequate security over 
borrowings is being provided.  In such instances where the Committee on Finance & 
Sustentation have resolved to provide assistance to a congregation, the General Assembly direct 
the General Trustees, in consultation with the Convener and Clerk of the Finance & Sustentation 
Committee and the General Treasurer, to submit an offer in suitable terms through the Church’s 
Law Agent for purchase of the building or asset in question, and to enter into such financial 
agreements with commercial lenders as have been approved for the purpose by the Committee 
on Finance & Sustentation.  The General Assembly direct, however, that it is the responsibility 
of the General Trustees in such cases to satisfy themselves that an offer submitted in their names 
for purchase of a fixed asset is submitted in suitable Scots legal terms and, in the event of a 
successful bid being submitted, that there is in place adequate security over borrowings, that any 
Standard Security granted by them in favour of a commercial lender is not at risk of adversely 
affecting the future financial stability of the Church and that title to all such fixed assets is 
vested in the names of all of the General Trustees for the time being for behoof of the Free 
Church of Scotland (Continuing). 

6. The General Assembly direct that in accordance with the terms of the Trusts (Scotland) Act 
1921 the General Trustees have full power to manage or invest the assets (hereinafter called the 
Trust Estate) held by them for behoof of the Church or any part thereof as they see fit in Public 
Funds, Government Securities, or in Debentures, Debenture Stock, Shares in any Company, 
Corporation or Institution in the United Kingdom or in the purchase of real or heritable property 
and to deposit the said assets with any Local Authority, Bank, Investment Company, Building 
Society or Institution authorised by the Financial Conduct Authority to receive money on 
deposit. 

7. The General Trustees are obliged by law to take proper advice before making and when 
reviewing investments.  They therefore shall have full power to appoint a recognised investment 
adviser to manage the investment of the Trust Estate or any part thereof and remunerate such 
investment adviser. 

8. The General Assembly hereby enact that the General Trustees of the Free Church of Scotland 
(Continuing) are indemnified out of the assets of the Church for all claims for loss sustained by 
the Trust Estate so long as all such investments are made within the legislation of the Church 
and of the law governing Scottish Charities.  In accordance with the recommendation of 
Counsel, however, the General Assembly instruct the Finance & Sustentation Committee to 
provide indemnity insurance cover as a matter of urgency within the provisions of the Charities 
and Trustee Investment (Scotland) Act 2005. 

9. The General Assembly direct the General Trustees, the Legal Advice & Property Committee 
and the Committee on Finance & Sustentation to operate under the foregoing interim legislation 
until the rising of the General Assembly of 2015.  In the meantime, they instruct the Legal 
Advice & Property Committee to consult with Presbyteries anent possible amendment with the 
proviso that any such amendments must be in the hands of the Clerk to the Legal Advice & 
Property Committee not later than 31 December 2014. 

10. The General Assembly further direct the Legal Advice & Property Committee to consult with 
the Church’s Law Agent concerning the application and suitability for purpose of this interim 
legislation in the light of the Opinion of Counsel dated 10th May 2012. 

REPORTS TO THE GENERAL ASSEMBLY OF  



THE FREE CHURCH OF SCOTLAND (CONTINUING) 2014]     57 

11. The General Assembly hereby repeal Act II 1979 and Act XX 1999. 

14. The General Assembly bring to the attention of local Trustees the following requirements: 

a. Property belonging to a congregation must be held in the names of Trustees elected by the 
congregation. 

b. A congregational meeting to elect Trustees must be intimated from the pulpit after the 
forenoon service and the intimation must specify the reason for which the meeting is being 
called.  At least 10 days notice of such a meeting must be given. 

c. The duties of local Trustees are to hold properties in trust for the congregation and to sign 
necessary documents associated with ownership or for sale when duly authorised. 

15. The General Assembly commend the Committee’s historical survey of the Practice of Purity of 
Worship to the several courts of the Church and direct the Committee to make copies available on 
request and in co-operation with the Publications Committee; 

16. The General Assembly give special thanks to Mr John MacKenzie for tireless and able input into the 
initiation of the Board of Trustees and other related work; 

17.1.The General Assembly reaffirm that they are the true bona fide successor of the Free Church of 
Scotland of 1843; 

17.2.The General Assembly hereby declare that legislation enacted by the Free Church of Scotland prior to 
20th January 2000 applies to the Free Church of Scotland (Continuing) in the same way as any 
legislation enacted by the said Free Church of Scotland (Continuing) after 20th January 2000. 

 
 




