
VI.
REPORT

OF THE

LEGAL ADVICE & PROPERTY COMMITTEE

 
1.  INTRODUCTION
Disputes of title to our properties have persisted over all the years since the sad division of 2000.  Lack of 
success in pressing our claims in the civil courts of our land has left a number of congregations exposed.  
Negotiations have taken place at the local level with varying degrees of success.  Where our opponents  
have  been  intransigent,  heavy  financial  burdens  fall  on  our  people.   Conscious  that  in  all  these 
circumstances we are in the Lord’s hands, we must be thankful that we are not suffering for righteousness 
to the extent of many of our brothers and sisters in other lands.  We know that all things work together for 
good and we are amazed at the steadfastness of our people under these discouragements.  We are not 
without signs of the Lord’s favour, so let us hold to our course and attempt great things for God, using the 
properties that we have to worship our God in purity and fervency and faith and reaching out from them 
with zeal, sacrifice and compassion.  The Committee have to commend, in particular, Mr Maurice Grant,  
for the innumerable hours of toil and fastidious research he has dedicated to producing quality material to 
support our testimony. 
 
2.  PROPERTY
2.1.  Partick
The long-standing property dispute in Partick is drawing to a close.  At this point, the buildings have been  
evacuated and the frozen funds are being released into the hands of the RFCS.  By mutual agreement 
£50,000 of these funds have been transferred to the FCC Central Funds.  It has been made plain that this is 
accepted to offset the cost our denomination incurred in defending the rights of the Partick Congregation 
from their aggressive counterparts.  Thankfully, our beleaguered Partick people have found an attractive 
alternative  place  of  worship and  are  going about  raising funds  for  a  Manse.   May this  signal  a  new 
prosperous era for a Congregation with an illustrious history
 
2.2.  North Uist & Grimsay
North Uist & Grimsay has been next in “the firing line”.  There the Deacons’ Court were required to  
surrender the keys of the Manse but have been offered title to the ageing Church building.  The Deacons’ 
Court have received advice from the Committee and we hope that the eventual outcome will be that a  
suitable portion of land will be included with the title to the Church building.  The Deacon’s Court have 
found  suitable  alternative  accommodation  for  Mr  and  Mrs  Blunt  with  the  prospect  of  purchase.   As 
elsewhere this lays a heavy financial burden on the local Congregation.
 
2.3.  Kilmuir & Stenscholl
We are thankful that a settlement has been reached at Kilmuir.  The Minister is established in the Manse 
with title transferred—at a price.  The Congregation are securing a complete title to their own new church 
building at Staffin.
 
2.4.  Snizort
Snizort has reached a similar settlement at a financial cost within the abilities of the local Congregation. 
 
2.5  Lochalsh
The Congregation of Lochalsh are being given title to their church building at Ardelve but have had to  
cede possession of the Manse as well as the church building at Glenshiel to the RFCS.  They still have use 
of the church building at Arnisdale, though no title to it.  We are thankful that their new Minister has been 



able to purchase his own house in a central position for reaching his Parish which reaches from Arnisdale  
to Broadford.  Congregations wishing to contribute to a Minister’s mortgage are asked to be cautious of the 
tax implications.
 
2.6.  Scalpay
Scalpay Deacons’ Court have negotiated title for the church building at a price.  The frozen funds have  
been surrendered to the other side.
 
2.7  Bracadale
In Struan and Carbost use of church buildings has been shared for some years.  Titles for Carbost Church 
and the Bracadale Manse have been retained by the Free Church and only the Struan Church is to have title 
transferred to the Free Church (Continuing).  A Manse needs to be acquired for the conjoined charge of 
Bracadale & Duirinish.  The demands of the residual Free Church have not been contested.
 
2.8.  Portree
Negotiations are not complete in Portree but it is hoped that title to the Church, at least, will be transferred 
to our people there.
 
2.9  Edinburgh
Our Edinburgh Congregation in negotiation with St Columba’s residual Free Church have agreed that the 
Manse  be  sold  and  the  proceeds  divided  equally to  provide  a  Manse  for  each  side.   After  years  of  
unsettling moves we are thankful  to see the Edinburgh people making good use of their  new church  
building in Arthur Street.
 
2.10.  Kilmorack & Strathglass, Tarbat, Shettleston
Three of our congregations are without an opposing congregation, these being Kilmorack & Strathglass, 
Shettleston and Tarbat. The pressure on these seems somewhat less though settlements are sought in some 
cases.
 
2.11.  Duthil-Dores
Most of the property in Duthil-Dores has been lost but the hope is that the local trustees will gain title to  
the Dores Church.
 
2.12.  Tain House
This is the former home of the late Mr Douglas Fraser of our Kiltearn Congregation, the proceeds of sale  
of which were bequeathed to the Free Church (Continuing).  The selling agent is still seeking a purchaser.
 
3.  FUNDS
3.1  Kiltearn
At this stage, matters are in hand to seek recovery of funds frozen by the Bank since the split in the Free 
Church  (Continuing)  Congregation.   They  have  now  reached  the  stage  of  appeal  to  the  Financial 
Ombudsman Service.
 
3.2  Rothesay
Funds were frozen in Rothesay but the residual Free Church no longer has a gospel witness on the island. 
We, therefore, claim that we have a moral right to a portion, at least, of the balance in the bank account at 
the division of 2000 and the funds realised by the sale of the Rothesay Manse.
 
4.  LEGAL MATTERS
4.1.  Public liability
The Committee  again  strenuously advise Deacons’ Courts  to  examine the terms of  their  insurance of  



buildings to ensure that they have ample coverage for any claim for compensation made by a member of  
the public injured on our premises.
 
4.2.  Disclosure Scotland
We  are  grateful  to  Dr  Andrew  Naylor  for  accepting  appointment  as  our  signatory  for  satisfying 
requirements of the latest Disclosure Scotland legislation.  We urge any Presbytery that has not already 
done so to nominate a person within their bounds who can process the applications of persons engaged in  
activities with children and vulnerable persons.  It is good to see more persons registered.  We believe we 
can function without recruiting any other centrally designated personnel.
 
4.3  Trusteeship
Consultations have been held with our Law Agents on the powers and liabilities of local  and general  
trustees.  This has been assisted by a thorough paper supplied by Junior Counsel.  Although we cannot  
guarantee full exemption from liability for trustees we conclude that the office of trustee is as secure from 
claims as ever it was.  Discussion arises as to the status of the Model Trust Deed.  Its compliance with the 
current and proposed changes in Scottish Trust legislation has still to be determined and we are aware of a  
recent report from Lord Drummond Young.  We are thankful to have a General Trustee nominated by the 
Presbytery of the Outer Hebrides.  The General Trustees are due to give a report, which we await.
 
5.  PRINCIPLES
5.1.  Right of Continued Protest Document
The 2011 General Assembly approved an Addendum to the Report from the Legal Advice & Property  
Committee  in  the  following  terms  inter  alia:  To  assist  the  Training  of  the  Ministry  &  Admissions  
Committee and Presbyteries, the General Assembly instructs the Legal Committee to prepare a document  
without delay on the Right of Continued Protest as a Biblical principle and how this principle was denied  
by the Free Church of Scotland in 1999, the document to be forwarded to the Clerk of the Training of the  
Ministry & Admissions Committee and to all Presbytery Clerks for their guidance.
 
The Committee appointed a Sub-committee to carry out the work comprising Mr Maurice Grant, Convener 
and Rev. John Macleod, Rtd.  A document was duly drafted in the terms required by the Assembly and was 
circulated to Presbyteries and the Training of the Ministry & Admissions Committee.  This was reported to 
the General Assembly of 2012 which issued a further instruction in the following terms:  The General  
Assembly thank those who prepared the document entitled The Right of Continued Protest and instruct  
Presbyteries to give careful consideration to it, any representations thereanent to be submitted to the Legal  
Advice & Property Committee not later than the 16th day of November 2012, the Committee to report  
thereanent to the next General Assembly.
 
Comments were received from all five Scottish Presbyteries and from the Presbytery of the United States  
of America by the due date.  Two individual members of Presbyteries also submitted comments for their  
interest.   The  Sub-committee were  instructed  to  revise  the  document  in  the  light  of  the submissions  
received,  and  the  Committee believe  that  they  have  now discharged  the  task  laid  upon them by the  
Assembly.  The Committee also regard this document as being of considerable significance in practical and 
historical terms and, on the basis of the instruction received from the last General Assembly, they propose  
to present it to this Assembly as an Appendix to this Report.
 
5.2  Purity of Worship in Presbyterian History
In the light of the departure of the residual Free Church from the Church of Scotland’s historic stand on  
purity of worship, a stand that has been increasingly precisely stated down the centuries, the Committee  
commissioned a paper on the distinctive stand since the Reformation by the Scottish Church.  We are  
indebted to Mr Maurice Grant for a superb elucidation of the maintenance of this doctrine.  Despite some  
wavering during periods of laxity in doctrine and practice, the principle is shown to be fundamental and, 



we believe, constitutional.  This in turn weakens the claim of the RFCS, since the 2010 Plenary Assembly, 
to be the authentic heir to the testimony of the Free Church of Scotland.  At its most recent meeting the  
Committee resolved to continue the study of this matter by means of further reference to constitutional  
documentation.  The document in its current form has meantime been sent to our Senior Counsel for his 
information and, subject to the outcome of further study, could potentially be used by any of our local  
trustees to defend their claims against encroachment by the RFCS.

DAVID S FRASER, Convener.
ROBERT JOSEY, Vice-convener.

 
PROPOSED DELIVERANCE

 
1. The General Assembly receive and adopt the Report of the Legal Advice & Property Committee and 

thank the Convener and Clerk;

2. The General Assembly are thankful that the legal contendings of Partick Congregation have come to an  
end and that the Congregation can move on in their new venue.  The General Assembly commend the 
Partick Deacons’ Court and Congregation to the prayers and support of our people as they seek a 
Manse and a Minister.  The General Assembly thank the Partick Deacons’ Court for arranging for  
compensation to be paid for expenses incurred in defending the Partick case;

3. The General Assembly express their sympathy for the Minister, his wife and the Congregation of North 
Uist & Grimsay in the losses and discomfort they have sustained in the past year.  They instruct the  
Committee to continue to render every assistance in gaining title to an adequate site with the church  
building to promote gospel ordinances in true succession to past faithfulness;

4. The General Assembly note with thankfulness that our Congregation at Kilmuir & Stenscholl is now in 
possession of title to their Manse;

5. The  General  Assembly  note  with  thankfulness  that  our  Congregation  at  Snizort  has  been  able  to  
conclude the transaction for acquisition of title to their Church and Manse buildings;

6. The  General  Assembly  commend  the  Minister  of  Lochalsh  &  Strath  for  enduring  inconvenient  
accommodation and acquiring his own more centrally sited property.  They instruct the Committee to  
continue to advise until title is gained for the church building at Ardelve and possibly the Church at 
Arnisdale;

7. The General Assembly are thankful that Scalpay Deacons’ Court have been able to retain possession of  
their Church but are grieved at the loss of funds sacrificially donated;

8. The General Assembly are thankful for the promise of title to the Church at Struan and continued use of 
Carbost Church while regretting the hindrance to the gospel through the loss of the Bracadale Manse. 
The Committee is  instructed to  render assistance,  where required,  in  securing title  for  the Struan 
Church;

9. The General  Assembly encourage the Portree Congregation to negotiate outright  title to the Church 
building at Portree;

10. The General Assembly look forward to the Edinburgh Congregation being settled with both Church 
and  Manse.   The General  Assembly are  encouraged to know of the Christian  spirit  prevailing in 
negotiations between the parties in Edinburgh.

11. The General Assembly note the situation in Kilmorack & Strathglass, Tarbat and Shettleston.



12. The  General  Assembly  commend  Duthil-Dores  Deacons’ Court  for  re-opening  negotiations  and 
endorse the advice of the Committee that outright title for Dores Church be sought;

13. The General  Assembly are disappointed that no buyer has yet  been found for  the flat in Tain but 
suggest  that  the property’s  advantages be made known throughout the Church in  the hope that  a  
purchaser be found from further afield;

14. The  General  Assembly  commend  the  efforts  of  the  Committee  in  assisting  in  recovery  of  funds 
belonging to the Kiltearn Congregation and await the outcome of the Congregation’s appeal to the 
Financial Ombudsman Service;

15. The General Assembly commend the efforts of the Rothesay Deacons’ Court to negotiate reclamation 
of frozen funds. They instruct the Committee to help press the claims of our people in Rothesay in the  
hope that efforts to strengthen the witness there can be supported;

16. The General Assembly endorse the exhortation already given to Deacons’ Courts to ensure that they 
have adequate insurance to cover every possible claim for compensation from any member of the 
public injured within their premises;

17. The General Assembly thank to Dr Andrew Naylor for service as signatory for the Church’s Disclosure 
Scotland applications.  They urge all Presbyteries to appoint a suitable local representative to process  
applications for Disclosure certificates;

18. The General Assembly are thankful that General Trustees have now been elected from all Presbyteries 
and await a report from their Board.  The General Assembly approve the appointment of Mr Donald  
Martin as a General Trustee;

19. The General Assembly welcome the completion of the revised edition of the document on the Right of 
Continued Protest in terms of the remit given to the Committee by the Assembly.  They thank all those 
who have contributed to the work, especially Mr Maurice Grant and Rev John Macleod (Duthil-Dores,  
Rtd.).  The General Assembly commend this document to the Training of the Ministry & Admissions 
Committee and Presbyteries for use in examining final year students on their knowledge of the causes 
of the division in our Church arising from the events leading up to and including the year 2000;

20. The General Assembly thank Mr Maurice Grant for his able defence of our constitutional position on 
Purity of Worship and acknowledge his expertise in the history of this principle.  They commend this 
paper, developed further as may be deemed necessary, to those Congregations whose property may be 
threatened and note that our Senior Counsel has now a copy of this document in retentis.

 
 
 



APPENDIX
 

DOCUMENT ON THE RIGHT OF CONTINUED PROTEST
 
1.  Preamble.
The Legal Advice & Property Committee received an instruction from the 2011 Assembly to prepare a 
document on the Right of Continued Protest.  A Sub-committee appointed for the purpose duly prepared a 
document in the terms laid down by the Assembly and, as instructed, it was circulated to Presbyteries and  
the Training of the Ministry & Admissions Committee.  Presbyteries were instructed by the 2012 Assembly 
“to give careful consideration to it” and to submit any representations to the Committee not later than 16 
November 2012.  An amended version of the original draft was prepared in the light of the submissions 
received from Presbyteries.  After expiry of the deadline set for representations from Presbyteries the Sub-
committee, which had been charged with the production of the Document, prepared a report on progress 
and this was received and adopted by the main Committee.  The General Assembly may find the following 
edited extracts from that report to be helpful in understanding the Committee’s interpretation of their remit. 
 
1.1 The response  of  Presbyteries  to  the  document  was,  on  the  whole,  positive.  In  several  cases,  
appreciation  was  expressed  for  the  work  of  the  Committee.   The  analysis  of  continued  protest  was 
generally welcomed and the historical examples of its use were seen as helpful.  One Presbytery was at  
pains  to  refute  any  suggestion  that  continued  protest  was  being  elevated  to  a  status  not  previously 
articulated; they made the point that controversy often produced greater clarity on principles that have 
previously received less attention.  The same Presbytery saw the right of continued protest as inextricably 
linked  to  the  Reformed  doctrine  of  church  power,  which  was  central  to  the  whole  system  of  
Presbyterianism.  It was therefore to be regarded as an indispensable part of the Free Church’s testimony.
 
1.2 Several Presbyteries felt that, given the terms of the Assembly’s remit, the document did not give  
sufficient prominence to the right of continued protest as having its basis in Scripture and in the church’s 
confessional  standards.  One Presbytery helpfully submitted a  paper prepared by one of their  number 
dealing with these matters.  The validity of the point was accepted and the substance of the Presbytery’s 
paper was incorporated as an introductory section to the document.  Other points made in the paper have 
been used to expand and strengthen the “guiding principles” in what is now Part IV.
 
1.3 Again,  several  Presbyteries  stressed  the  need  to  make  clear  that  the  document  is  intended 
essentially for guidance and does not have the status of a constitutional document of the Church.  The 
Committee noted that the Assembly’s remit already makes clear that the document is intended for the 
guidance of the Training of the Ministry & Admissions Committee and of Presbyteries.  Nevertheless, it  
was accepted that some clarification on the face of the document is desirable and a prefatory note for this 
purpose has been included.  At the same time the Committee believe that the status of continued protest as 
a right implicit in Scripture and the subordinate standards should not be lost to sight and they have sought 
to reflect this dimension in the note. 
 
1.4 Three Presbyteries suggested various specific amendments to the text of the document.  While 
these were helpful, and in several cases have been adopted, they appeared to reflect somewhat differing 
perspectives on the document and what it was designed to accomplish.  The Committee have therefore 
necessarily had to make judgements on the relative merits of some of the suggestions offered.  In doing so 
they have sought to keep in  view the tenor of the Assembly’s remit  and its emphasis on the right  of 
continued protest as having its basis in Scripture.  Apart from the preface and the new introductory section 
(Part I) the amendments in the most recent version of the Document mainly comprise a fuller treatment of  
some of the instances of protest in the 19 th century Free Church (Part II) and expansion of some of the 
“guiding principles” in Part IV, including a new section on forms of dissent.  A new first item has also been 



inserted in the Conclusions (Part V) linking the theme of the document to the Headship of Christ as taught  
in Scripture and the confessional standards.
 
2.  The Right of Continued Protest Document.
The Committee wish to express their gratitude to their sub-committee, Mr Maurice Grant and Rev John 
Macleod (Duthil-Dores, Rtd.) for the outstanding quality of the Document and for their diligent research 
and study in its preparation.
 
The Committee was charged by virtue of the 2012 Assembly finding to report to the next Assembly and 
this Appendix is respectfully submitted in fulfilment of that instruction.
 
The Document in its revised form, after scrutiny by all  of the Presbyteries  of the Church and further  
adjustment in the light of comments received, now follows.  It is the earnest desire of the Committee that  
its  content  will  be both informative and helpful in  renewing our sense of commitment to the historic 
testimony and witness of the Free Church of Scotland.
 
 

THE RIGHT OF CONTINUED PROTEST
 

Preface
This document has been prepared by the Legal Advice & Property Committee of the Free 
Church of Scotland (Continuing) at the request of the General Assembly and in consultation 
with Presbyteries.  Its primary function is to assist the Training of the Ministry & Admissions  
Committee and Presbyteries in satisfying themselves as to the understanding and commitment 
of Candidates for the Ministry regarding the Constitution and principles of the Church and in 
particular the  principles  involved in  the  division of  2000.   The document  in itself  has  no 
constitutional status and is not therefore binding on office-bearers.  It does however seek to 
demonstrate that the right of continued protest,  denied at the time of the division though 
exercised freely at earlier times,  has its basis in the principle of the Headship of Christ as 
taught in Scripture and in the confessional Standards of the Church.    

 
PART  I  –  CONTINUED  PROTEST  ESTABLISHED  FROM  SCRIPTURE  AND  THE 
SUBORDINATE STANDARDS OF THE FREE CHURCH OF SCOTLAND
 
(a) Scripture
1.  The right of continued protest is not explicitly stated in Scripture.  However, that does not mean 
that it is not a Biblical principle.  As our Confession teaches: “The whole counsel of God, concerning all 
things necessary for his own glory, man’s salvation, faith, and life, is either expressly set down in scripture, 
or by good and necessary consequence may be deduced from scripture.” (l:6).  Many truths which the  
church holds are not declared explicitly in Scripture but are derived by a process of reasoning in which 
Scripture is compared with Scripture.  These truths include such important doctrines and practices as the 
Trinity, infant baptism and Presbyterian church government. 

 
2. The right of continued protest is linked to the principle of Christ’s Headship over His church 
which is taught explicitly in Scripture: “Christ is the head of the church” (Eph. 5:23); “And he is the head 
of  the body,  the  church”  (Col.  1:18);  “for  one  is  your  Master,  even  Christ”  (Matt.  23:8,10).   Christ  
exercises His authority over His church through the Scriptures which, being the inspired Word of God, are 
wholly sufficient for the church’s faith and life (2 Tim. 3:16,17).
 
3. The church’s power is strictly limited, being ministerial rather than magisterial.  Her office-bearers 
are not “lords over God’s heritage” (1 Pet. 5:3), nor do they have “dominion over [our] faith” (2 Cor. 1:24). 



They are servants  of Christ,  the church’s sole King,  and their  function is  to  put  His will  into effect.  
However being men they are fallible and there may be occasions when their decisions are in conflict with  
the will of Christ revealed in His Word: in such cases their decisions are incompetent and carry no weight  
(Matt. 15:9; Tit. 1:14).
 
4. While it is our duty to acquiesce in every competent decision of church courts (Acts 16:4,5) our 
submission to church courts must never exceed our submission to Christ, our only Lord and only Judge at  
the last day (2 Cor. 5:10).  Decisions of church courts which are contrary to Scripture and the Church’s 
scriptural constitution infringe upon the crown rights of Christ and the liberty of conscience we have from 
God (Jam. 4:12; Isa. 8:20).  Faithful office-bearers must contest such decisions on the ground taken by the 
apostles when commanded by the Jewish council not to teach in the name of Christ: “We ought to obey  
God rather than men” (Acts 5:28,29).
 
(b) Subordinate Standards
5. The right  of continued protest may also be deduced from the Church’s subordinate standards, 
namely the Westminster Confession, the Larger Catechism and the Questions & Formula.
 
Westminster Confession
6. While the Confession does not deal explicitly with protest there are several statements which are 
relevant.
 
Ch. 1. Of the Holy Scripture
7. Section 10 indicates the final authority for all matters in religion.  “The supreme Judge, by which  
all controversies of religion are to be determined, and all decrees of councils, opinions of ancient writers,  
doctrines of men, and private spirits, are to be examined, and in whose sentence we are to rest, can be no 
other but the Holy Spirit speaking in the scripture.”  The Bible is our supreme court of appeal, possessing 
an authority above that of any church court: the Church’s constitution, being scriptural, must also have an 
authority above that of any church court.
 
Ch. 20. Of Christian Liberty and Liberty of Conscience
8. Section  2  indicates  the  place  of  conscience  in  the  Christian  life:  “God  alone  is  lord  of  the  
conscience,  and  hath left  it  free from the doctrines or commandments of  men which are in any thing  
contrary to his word, or beside it, in matters of faith and worship.  So that to believe such doctrines, or to 
obey such commandments out of conscience, is to betray true liberty of conscience: and the requiring of an 
implicit faith, and an absolute and blind obedience, is to destroy liberty of conscience, and reason also.”  
Any decisions of church courts which are against the Word of God or which add to it are not binding on the 
conscience and have no authority to compel our obedience.
 
Ch. 25. Of the Church
9. Section  5 acknowledges  the fallibility  of  the  church:  “The  purest  churches  under heaven are 
subject both to mixture and error; and some have so degenerated as to become no churches of Christ, but 
synagogues of Satan.”  A church commits error in an official sense when its courts make decisions which  
are unscriptural.
 
10. Section 6 proclaims Christ’s exclusive Headship over His church: “There is no other head of the  
church but the Lord Jesus Christ;  nor can the Pope of Rome in any sense be head thereof; but is that 
antichrist, that man of sin, and son of perdition, that exalteth himself in the church against Christ, and all  
that is called God.”  When church courts make unscriptural decisions they too are guilty of the sin of  
usurping Christ’s Headship.
 
 



Ch. 31. Of Synods and Councils
11. Section 3 outlines the role of synods and councils, by which we understand the highest court of the 
church.  They are: “ministerially to determine controversies of faith, and cases of conscience; to set down 
rules and directions for the better ordering of the public worship of God, and government of his church; to 
receive complaints in cases of maladministration, and authoritatively to determine the same.”  The section 
then indicates how their decisions are to be regarded: “which decrees and determinations, if consonant to  
the word of  God,  are to be received with reverence  and submission.”  The implication is  that  if  any 
decisions of the highest court are not in agreement with the Word of God then they are not to be received.
 
12. Section 4 states: “All synods or councils since the apostles’ times, whether general or particular,  
may err, and many have erred; therefore they are not to be made the rule of faith or practice, but to be used 
as an help in both.”  This statement implies that if and when the highest court of the church is in error its  
decisions are not authoritative and are not to be followed.
 
Larger Catechism
13. The obedience we owe to earthly authorities is covered by the fifth commandment: “Honour thy 
father and thy mother: that thy days may be long upon the land which the LORD thy God giveth thee.” 
(Exod.  20:12)   This  commandment  shows  the  respective  duties  we  owe  in  our  various  relations,  as 
inferiors, superiors and equals (Q.126).  The relation of an individual office-bearer to a church court may 
be regarded as that of an inferior to a superior.
 
14. According to Q.127, among the honour that inferiors owe to their superiors is “willing obedience 
to their lawful commands and counsels.”  Q. 128 makes the same point when it says that among the sins of 
inferiors against their superiors are “contempt of, and rebellion against, their persons and places, in their  
lawful  counsels, commands, and corrections.”  Finally Q.130 teaches that among the sins of superiors is  
“commanding things unlawful” (Q.130).  The Jewish Sanhedrin’s command to the apostles not to preach in 
the name of Jesus is an example of an unlawful command.  The Word of God is the authoritative guide to  
what is lawful and what is unlawful on the part of church courts, and what is to be obeyed and what is not  
to be obeyed by those who are members of those courts.
 
Questions & Formula
15. The Questions put to office-bearers before their ordination infer a right and duty of protest against  
unconstitutional actions by church courts.
 
16. Elders and Deacons affirm their belief that the Scriptures are the only rule of faith and manners 
(Q.1) and own the doctrine contained in the Confession of Faith to be the true doctrine which they will 
constantly adhere to (Q.2).
 
17. Probationers before Ordination and Ministers at their Admission to a Pastoral Charge affirm their  
belief that the Scriptures are the only rule of faith and manners (Q.1); promise that they will firmly and 
constantly adhere to the whole doctrine contained in the Confession of Faith and that they will to the utmost 
of their power assert, maintain, and defend the same, and the purity of worship presently practised in the 
Church (Q.2); promise that they will to the utmost of their power, in their station, maintain, support, and 
defend the said discipline and Presbyterian government by Kirk-Sessions, Presbyteries, Provincial Synods, 
and General Assemblies (Q.4); and promise that they shall maintain the unity and peace of the Church against 
error and schism, notwithstanding of whatsoever trouble or persecution may arise, and that they shall follow 
no divisive courses from the doctrine, worship, discipline, or government of the Church (Q.6).
 
18. The Formula subscribed by all office-bearers at the time of their admission also infers a right and 
duty of protest,  in the following words: “I promise that, through the grace of God, I shall  firmly and  
constantly adhere to the same, and to the utmost of my power shall, in my station, assert, maintain, and 



defend  the  said  doctrine,  worship,  discipline,  and  government  of  this  Church,  by  Kirk-Sessions, 
Presbyteries,  Provincial  Synods,  and  General  Assemblies,  together  with  the  liberty  and  exclusive 
jurisdiction  thereof;  ...  I  promise  that  I  shall  follow  no  divisive  course  from  the  doctrine,  worship,  
discipline,  government,  and exclusive jurisdiction of this Church, renouncing all  doctrines, tenets,  and 
opinions whatsoever, contrary to, or inconsistent with, the said doctrine, worship, discipline, government,  
or jurisdiction of the same.”
 
PART II – CONTINUED PROTEST IN ACTION
 
Background 
19. The right of protest is well precedented in the Scottish Reformed tradition.  Examples can be 
quoted of its use from the Reformation period and onwards.  While the treatment accorded to such protests  
has varied considerably, it was only for a relatively brief period during the 18 th century that the right of 
protest in the supreme court was either systematically denied or made the subject of discipline.  Thus the  
protest of Thomas Boston and others in 1722 against the condemnation of the “Marrow” was not allowed 
to be either read or recorded, and in 1733 the refusal of Ebenezer Erskine and his brethren to withdraw 
their protest was made the ground for their suspension from the ministry. The Secession churches appear to 
have allowed considerable latitude for the use of the right of protest, and there are numerous instances of 
protests being received, recorded and answered.  In the Church of Scotland the right seems to have been  
infrequently exercised in the years following the Secession, and it was not until the Disruption period that 
it came into more frequent use. One of the most notable examples from this period is a Protest tabled by Dr 
George  Cook,  leader  of  the  Moderate  party,  in  the  Assembly  of  1841  against  the  deposition  of  the  
Strathbogie ministers. This Protest was a direct challenge to the authority of the Assembly, and sought to  
draw a distinction between it and the constitution.  It stated:  “We cannot, without violating what we owe  
to the Church and the State, cease to regard these men as still ministers, just as if the proceedings against  
them had never been instituted.  In thus acting, we are persuaded that we do what we could not refuse to 
do, without going in opposition to the express injunctions of Scripture, and to the explicit directions of our 
Confession of Faith.  Although, therefore, on these grounds, we do not in the present case submit to the 
judgement of the General Assembly, we, as office-bearers in the Established Church, under the grace of 
God, and protected by constituted and lawful authority, will endeavour faithfully to discharge the duties  
which we as such are bound to perform.”  The Protest was characterised as “most unusual” and “highly  
disrespectful” by the Assembly,  who unanimously agreed that it be not received, Dr Cook himself not 
opposing this.  Despite the Assembly’s disapprobation, there was no move towards disciplinary action 
against Dr Cook or any of the others who had signed the Protest.
 
20. On 18th May 1843 a Protest was read at the start of the General Assembly on behalf of those who 
then withdrew to form the Free Church of Scotland.  After their departure the Protest was ordered to be 
kept in retentis and it was agreed that an answer be prepared, though in the event this was never produced. 
In  1851 the  Free  Church  Assembly  passed  an “Act  and  Declaration”  in  which  the Church traced  its 
succession from the Church of the Reformation, and in which reference was made to the many trials which  
that Church had passed through.  Among these (referring particularly to the situation in the eighteenth  
century) was “the tyrannical exercise of church power over brethren, with the unjust denial of the right of 
protest for the exoneration of individual consciences.”  The right of protest was thus regarded as a standing 
right by the founding fathers of the Free Church.
 
21. In no case is there historical support for the proposition that submission of a Protest against the  
highest Court of the Church necessarily severs the connection between the protester and the Church.  That 
such a proposition has come to be the view of the Free Presbyterian Church of Scotland is evident from  
several cases of discipline in her Courts, notably that involving Rev Ewen MacQueen in 1938.  The record  
of the Synod proceedings in that case is as follows: “The Rev E. MacQueen thereupon tabled the following 
protest: ’To the Synod of the Free Presbyterian Church of Scotland, met at Inverness this 29 th day of June 



1938, I protest against your finding because I consider it to be irregular, unconstitutional, and unscriptural.’ 
The seriousness of this action, which meant that he was separating himself from the Church, was pointed out 
to Mr MacQueen, and an earnest brotherly appeal was made to him by the older ministers to withdraw his 
protest.  Mr MacQueen, however, refused to be advised on the matter and left the Synod.”  So far as is 
known, the Free Presbyterian Church is the only Presbyterian denomination which adopts this position.  The 
Church has issued various statements over the years purporting to clarify its view of the issue, notably the 
“five points” issued in 1944 which were prominent in the determination of the Brentnall & Radcliff case in  
1986.  In substance however there is no reason to think that the stance adopted in the MacQueen case has  
been basically departed from, notwithstanding that this seems clearly at odds with the position taken by Rev 
Donald Macfarlane and other founding fathers of the Church in 1893 and the years immediately following.
 
Continued protest in the Free Church
22. These  aspects  of  the  right  of  protest  may  be  demonstrated  in  the  actions  of  Free  Church 
constitutionalists in the latter part of the nineteenth century.   This was a period which saw considerable  
controversy within the Free Church.  The main areas of controversy were negotiations for union with the 
United Presbyterian Church, from 1863 to 1873; the Declaratory Act controversy of the late 1880s and 
early 1890s; and the renewed negotiations with the United Presbyterians which culminated in the Union of 
1900.  It is profitable to consider the actions of the constitutionalists in each of these controversies, and 
some others.
 
(a) The first Union controversy
23. In 1863 the Free Church appointed a Committee to confer with the United Presbyterian Church 
and others about potential union.  The United Presbyterians were a “voluntary” body who did not espouse 
the Establishment Principle.  On that ground many in the Free Church were suspicious of the negotiations.  
Annual reports by the Committee were made to the Assembly, and the progress of the negotiations was  
watched with increasing concern by an influential minority.  A critical point was reached in 1867 when the  
Assembly was asked to agree that differences between the two churches on the role of the civil magistrate 
in relation to the Church appeared to be “no bar to the union contemplated”.  This was approved by a large  
majority, whereupon Dr James Begg and others tabled a protest in the following terms:
“We, the subscribers, for ourselves, and on behalf of all others who may adhere, do hereby protest against the 
resolution now adopted by this Assembly, and that on the following, among other grounds:- 1st, because the 
resolution, as adopted, implies an abandonment and subversion of an admittedly constitutional principle of 
the Free Church of Scotland.  2nd, because the resolution, as adopted, is  ultra vires of this Assembly.  For 
these and other reasons, we protest, that we and all other office-bearers and members of the Church shall not 
be committed by the said resolution to any action that may be taken thereupon, and shall be at liberty to 
oppose all such action by every competent means”.  The latter part of this Protest provides a clear link to the 
concept of continued protest as enunciated the previous year by Dr Charles Hodge (see paragraph 55 below), 
and indeed may well have been influenced by it.  Dr Begg proceeded to hold public meetings, publish books 
and pamphlets, and edit a monthly magazine  The Watchword, all in support of the grounds stated in his 
protest.  He also associated with others in the establishment in 1870 of a Free Church Defence Association 
(FCDA), which co-ordinated opposition to the Union negotiations.  These efforts were largely influential in 
the ultimate failure of the negotiations, which were not to be resumed for over twenty years.  Neither Dr Begg 
nor any of his co-adjutors were threatened with disciplinary action over their conduct.
 
24. Dr Begg’s Protest of 1867 appears to have been the first time that the right of protest was exercised  
since the Disruption.  Dr Begg’s friend and biographer, Dr Thomas Smith, notes that “This was till then a 
procedure, so far as I know, without precedent [i.e. in the Free Church Assembly].  It was understood by 
many on the other side to have been adopted with a view to litigation on the subject of property, and because  
it was deemed to have more validity to that end than the ordinary dissent.”  The Protest had an interesting  
sequel.  At that time it was customary to print the Acts of Assembly as a single class, entitled “Principal Acts” 
and not to accord the status of Acts to any other findings of the Assembly.  When the Acts of the 1867 



Assembly were printed, it was found that the finding on Union against which Dr Begg had protested had been 
printed as a Principal Act.  This drew forth strong criticism from Dr Begg and others at the subsequent 
Commission.  When the 1868 Assembly met, it felt obliged to take account of the criticisms and reached a 
finding in the following terms:  “The insertion of the Act of last Assembly anent Union, among the Principal 
Printed Acts, does not and cannot give to it any special authority or permanence, and does not and can not 
raise it in the least degree out of the place that belongs to it as the finding of a single Assembly, carried by a 
majority, and strongly dissented from and protested against by a minority.”  In the light of this incident the 
1868 Assembly also decided that, in future, the Acts should be divided into two classes:  Class I comprising 
“Acts of Legislation and Standing Rules” and Class II comprising “Other Acts that are regarded as important 
for the general use of the Church”.  This distinction is still observed.  It is worthy of note that the findings of  
the 1999 Assembly and Commissions which were the subject of Protests were recorded as mere findings and 
were not even accorded the status of Class II legislation in the printed Acts.
 
25. In addition to campaigning actively against the proposals for Union, Dr Begg and his supporters 
continued to lodge formal Protests in the Assembly.  In 1870, before the debate on Union was started, they  
lodged a Protest declaring it to be “ultra vires of the Assembly to alter, modify or compromise any of the 
fundamental  or  essential  doctrines or  principles of  the  Free Church of  Scotland,  or  to  suggest  to  the 
Presbyteries the consideration of any such questions”; and “in the event of any such motion or resolution  
being  carried  by  a  majority  of  the  votes  of  this  Assembly,  and  even  with  the  ultimate  consent  of  
Presbyteries, we shall not be bound thereby, and shall be entitled to maintain all our rights and privileges,  
and to adopt all competent means to obtain redress.”  After the Union debate at the 1871 Assembly the  
minority lodged a further Protest asserting that  “the deliverance of the Assembly is  subversive of the 
constitution and principles of the Free Church of Scotland” and that the signatories “hold themselves free 
to adopt all competent means to obtain redress”.  When the matter came before the 1872 Assembly the  
minority again submitted a Protest before the debate started, stating that the proposals before the Assembly 
“involve a subversion of the constitution of the Free Church of Scotland” and that “we shall be considered  
as taking part in the discussion of this proposal only on the understanding that we do not admit that it is  
competent to this Assembly thus to alter the constitution of the Church, or to send down to Presbyteries an 
overture designed to accomplish this object.”  A further Protest was submitted after the finding, and was 
dealt  with  similarly.(Proceedings  of  the  General  Assembly  of  the  Free  Church  of  Scotland  and 
contemporary Press reports, 26th May 1870, 25th May 1871 and 29th May 1872).  All these Protests were 
received by the Assembly and, though not engrossed in the minutes, were ordered to be kept in retentis.
 
(b) The Education (Scotland) Bill
26. Dr Begg and his supporters were also involved in another controversial issue about this time.  This 
concerned a Bill (which became the Education (Scotland) Act 1872) being promoted by the Lord Advocate 
for Scotland to establish a national education system for Scotland, into which would be absorbed the existing 
parish schools, including Free Church schools.  When this matter was considered by the Commission of 
Assembly in March 1872 the Commission reached a finding in favour of the Bill, including a statement that it 
contained “due security for religious instruction.”  Dr Begg and others lodged a strong Protest declaring the 
finding to be “dishonouring to the Word of God; contrary to the duty of any Christian Church; in violation of 
the principles and history of this Church; and because the clause in said finding which declares “that the Lord 
Advocate’s Bill provides due security for religious instruction” is contrary to fact. And we further protest that 
it shall be legitimate for us to use all competent means – by Deputation and otherwise – to have our views  
fairly  represented before  Parliament and  the country.”   This  was  a  particularly  significant  Protest  as  it 
envisaged specific action contrary to the finding of the Commission – i.e. the sending of deputations to 
Government – at a time when the Church itself was already instructing a deputation in support of the Bill.  
The Protest was nevertheless received by the Commission and inserted in full in its minutes.
 
 
 



(c) Disestablishment
27. Over a long number of years a majority in the Free Church Assembly passed resolutions in favour of 
the disestablishment of the Scottish Church.  Dr Begg and his supporters strongly contested these moves. 
When the matter came before the Assembly of 1878 they lodged a Protest stating: “We, the undersigned, do 
hereby protest that in taking part in this discussion we are not to be held as admitting that a movement for 
disestablishment in the Free Church is in accordance with her Constitution”.  This was engrossed in the 
minutes.
 
(d) The Declaratory Act controversy
28. In the last decade of the 19th century the Church was agitated by what was to become known as the 
Declaratory Act controversy.  This was precipitated by the decision of the Assembly of 1889 to institute an 
inquiry,  in  response  to  numerous  overtures  from  Presbyteries,  into  the  Church’s  relationship  to  the 
Confession of Faith.  Before the Assembly started to debate these overtures the following Protest was 
submitted by some thirty ministers and elders:
“In our own names and on behalf of all who may adhere to us, we, the undersigned, protest that in taking  
part in any discussion arising from the overtures now on the table we are not to be understood as admitting 
the lawfulness of altering the relation of this Church to any part of its received doctrines, as set forth in its  
authorised  standards,  or  to  the  terms  of  subscription  thereto.”   At  the  Assembly  of  1891,  when  the 
Committee set up by the Assembly reported, a Protest in similar terms was submitted by fifteen ministers  
and elders before the start of the debate. Again in 1892, when returns from Presbyteries were before the  
Assembly, the debate was preceded by a similar Protest signed by thirty ministers and elders.  Following 
the debate, which resulted in the Declaratory Act being passed into a standing law of the Church, a lengthy 
Dissent and Protest was submitted by thirty-seven ministers and elders.  The Protest stated: “We, further,  
protest that, notwithstanding the passing of this Act, it is and shall be lawful for us and for all who adhere  
to  us,  to  adopt all  competent  measures,  according to the constitution of  the Church,  for  fulfilling the 
obligations which rest upon us by our ordination vows, to assist, maintain and defend the doctrine of the 
Confession of Faith, and to follow no divisive courses therefrom, renouncing all doctrines, tenets, and 
opinions whatsoever contrary to or inconsistent therewith, and to take all proceedings competent to us.” 
Another four ministers and elders signed a Dissent and Protest which contained the following: “We protest  
that the said Act shall not be binding on us or those who may now and hereafter adhere to us, but that,  
notwithstanding the passing of the said Act, we and those who may now or hereafter adhere to us, shall not  
be thereby prejudiced in maintaining the doctrine and principles of the Free Church as set forth in her  
authorised standards and authoritative documents, as hitherto recognised, and in taking all steps that may  
be necessary to vindicate the said doctrines and principles, and our own and the Church’s rights, civil and  
sacred, in connection therewith.”  All these Dissents and Protests were fully engrossed in the minutes.
 
29. In 1893, a number of overtures were before the Assembly pleading for the repeal or review of the  
Declaratory  Act.   The  Assembly dismissed all  these  overtures.  Dissents  were  submitted by forty-five 
ministers and elders.  In addition, Rev Donald Macfarlane, Raasay, tabled a Protest in the following terms: 
“Whereas by the action of the General Assembly of 1892 in passing the Declaratory Act into a law of the  
Church, and by that Act being retained in her constitution, the Church, in our opinion, ceased to be the true  
representative of the Free Church of Scotland; and whereas by our ordination vows we are bound by the  
most solemn obligations to assert, maintain and defend the doctrines and constitution of the said Church, 
and  to  follow  no  divisive  courses  from  the  doctrine,  worship,  discipline,  government  and  exclusive 
jurisdiction of the same, I, the undersigned minister of the Free Church, in my own name, and in the name  
of all who may adhere to me, declare that, whatever I may subsequently do, neither my conscience nor my  
ordination vows allow me to act under what has now been made law in this Church.  I also protest against 
the despotic power exercised by a majority of the office-bearers of this Church in making changes in her 
creed and constitution, which are ultra vires of any majority in the face of any protesting minority, and I 
declare that I claim my sacred and civil rights according to the terms of contract agreed upon between me 
and the Free Church at my ordination,  and in accordance with the creed and constitution of the Free 



Church in the year 1843.”  On the motion of Principal Rainy, the majority leader, the Assembly refused to 
receive this Protest as, in his words, it was “an express repudiation of the authority and validity of the final 
act of the General Assembly in this matter.”  In reply, Mr Macfarlane said he wished to reserve the power  
of acting in any way he thought best.  His words, and the terms of his Protest, suggest strongly that he did 
not regard the Protest as in itself separating him from the Church.  Indeed, some weeks after the Assembly, 
he held a Communion at Raasay at which he had the assistance of a Free Church minister, Rev William 
Fraser of Sleat (who had not taken up Mr Macfarlane’s position and was later to be one of the Free Church 
constitutionalists of 1900).  Mr Macfarlane’s separation from the Church did not become effective until his 
signing of a formal Deed of Separation on 14th August 1893.  As noted in paragraph 21, his actions contrast 
markedly with the position taken by the Free Presbyterian Church in the 1938 (MacQueen) case and  
afterwards.  That the early FP Church held a more orthodox view of Protest is also exemplified in the case 
of Rev Allan Mackenzie who lodged a Protest against a finding of the FP Synod in 1897 and who was not 
regarded  as  thereby  separating  himself  from  the  Church,  but  rather  had  his  Protest  received  and  a 
Committee appointed to answer it.
 
30. The Declaratory Act continued to trouble the Free Church after 1893.  At the 1894 Assembly 
further overtures were submitted against it.  In response to these the Assembly passed an Act stating that  
the Declaratory Act was not “imposed as part of the standards of the Church” but that those answering the 
Questions and subscribing the Formula were “entitled to  do so in  view of the said Declaratory Act.” 
Before the debate started fourteen ministers and elders lodged a Protest stating: “We protest that in taking 
part in this discussion with reference to the Declaratory Act, we are not to be held as prejudicing the  
dissents and protests that have been taken in connection with the passing of the said Act, as the same are 
recorded in the books of the Assembly.”  The Protest was engrossed in the minutes.
 
(e) Heresy cases
31. This period in the Free Church was also notable for heresy cases brought against Professors for their 
allegedly  liberal  views.   The  most  celebrated  of  these  resulted  in  the  dismissal  of  Professor  William 
Robertson Smith from the Chair of Hebrew at the Church’s Aberdeen College in 1881.  When the case came 
before the Assembly of 1879 Professor Smith submitted a Protest that a finding of a previous Assembly in the 
case had been “invalid and a breach of the constitution” and “that my compliance in submission to the 
Assembly shall not be held to compromise or abridge my right to use all lawful means within the Courts of 
the Church to challenge and reduce the said finding.”  His Protest, with reasons, was fully engrossed in the 
minute.  When the case came before the 1881 Assembly for final decision, a Protest was submitted signed by 
127 ministers and elders declaring that they should not be held as consenting to an earlier finding of the  
Assembly that it was no longer safe that Professor Smith should teach in the Church’s Colleges, and denying 
the competence of the motion to remove Professor Smith from his Chair.  Again this  Protest  was fully 
recorded.  Some years later, allegations of heretical teaching were brought against two other Professors, Dr A 
B Bruce and Dr Marcus Dods. Both were exonerated by the Assembly of 1890, which merely addressed 
exhortations to them advising greater care in their public statements. From these findings a considerable 
number of ministers and elders dissented.  The dissents were accompanied by a “declaration”, in similar  
terms to a Protest, “that in view of the vital interests imperilled by this decision of the Assembly, we hold 
ourselves not only at liberty, but bound by our ordination vows, to use all legitimate means to have this 
judgment reversed.”  The dissents, including this declaration, were engrossed in the minute and a Committee 
of Assembly appointed to answer them.  To the extent that such action was taken, it could be argued to infer a 
recognition by the Assembly of the continuing character of Protest.
 
(f) Instrumental music
32. A further controversy at this time concerned the use of instrumental music in public worship.  
Overtures seeking sanction for the use of instrumental music were considered by the Assembly of 1882. 
Before the discussion Dr Begg and 21 others lodged a Protest in these terms:  “The undersigned members 
of the General Assembly protest that, in taking part in the ensuing discussion or division, they are not to be  



held as admitting – especially since all our ministers are solemnly bound to maintain “the purity of worship 
as presently practised in this Church” and “to follow no divisive courses” therefrom – that it is within the  
competency  of  this  Church,  without  the  subversion  of  her  constitution,  to  sanction  such  a  sweeping  
alteration in our worship as is implied in the introduction of instrumental music.”  Again, the Protest was 
received and engrossed.  In 1883, before the final debate on the matter, the Protest was repeated in very  
similar terms.  It read: “We, the undersigned members of the General Assembly, protest that, in taking part 
in the ensuing discussion or division, we are not to be held as admitting that it is competent to this Church 
to sanction in any form the use of instrumental music in the public worship of the sanctuary, inasmuch as 
that would be a virtual abandonment of her present Constitution.”
 
(g) The second Union controversy
33. In the mid-1890s negotiations with the United Presbyterian Church, which had been abandoned 
some twenty  years  earlier,  were  resumed.   Initially  these  were  concerned  only with  exploring  closer 
relationships, but in 1897 the Assembly authorised moves towards union.  The constitutionalist party, now 
considerably reduced in number, recorded their dissent.  By the time of the 1898 Assembly it had become 
clear  that  the union  negotiations  were  assuming  a  serious  dimension.   At  the start  of  the debate  the  
constitutionalists  tabled  a  Protest  disassociating  themselves  from  the  competence  of  what  was  being 
proposed.  This was received, though not engrossed in the minutes, and was allowed to “lie on the table”1. 
At the end of the debate, the constitutionalists again dissented. 
 
34. At the start of the Union debate at the 1899 Assembly the constitutionalists tabled a Protest in the 
following terms:  “We, the undersigned ministers and elders, for ourselves and those agreeing with us, protest 
that  though taking part  in  the discussion  upon the proposals  for  Union contained in the Report  of  the 
Committee on Union with the United Presbyterian Church, we do not admit that these proposals are such as 
the Church may competently adopt,  and we shall  not  be prejudiced thereby in our contendings for the  
Constitution of the Church; and particularly, as to the proposed plan of Union, including the “proposed 
Questions and Formula for a United Church” we protest that, if the same be sent down to Presbyteries under 
the Barrier Act, and be by them or next Assembly approved of, nevertheless the same shall  not in any part of 
it  be made binding on or  operative in  the Church.”   The  form of this  Protest  reflects  the view of the 
constitutionalists that unconstitutional legislation cannot be legitimised by the Barrier Act procedure and so, 
even when subject to that procedure, may lawfully be protested against.  The Protest was fully engrossed in 
the minutes and, again, “laid on the table”. The usual dissents were lodged at the end of the debate.
 
35. At the Assembly in May 1900 the final Plan for Union was laid before the Assembly, together with 
a draft of the Uniting Act to be sent down to Presbyteries.  Once again the constitutionalists lodged a 
Protest at the start of the debate.  This was as follows: “In our own names, and on behalf of all who may  
adhere to us, we, the undersigned, protest that in taking part in the discussion upon the Report of the  
Committee on Union with the United Presbyterian Church, and on the various motions arising out of the 
said Report, including the motion to transmit the Overture therein embodied, we are not to be held as  
admitting the lawfulness or competency of this Assembly entertaining, considering or discussing the said 
Report, or the Uniting Act therein set forth, or any other proposals for union with another Church in so far 
as  the same may innovate  upon or derogate  from the  standards or  constitution  of  the  Church  or  the  
distinctive views of truth on matters of faith and doctrine adopted by the Church at its separation from the  
Establishment in 1843 and since consistently maintained as the distinctive testimony of the Free Church of 
Scotland.”  This, once again, was engrossed and “laid on the table” and, as before, the constitutionalists 
dissented at the end of the debate.
 
36. On 30th October 1900 a special General Assembly was held to pass the Uniting Act and to give 
formal effect to the Union.  At the start of proceedings the constitutionalists tabled a Protest in similar

1  The term “laid on the table”, without being engrossed, is equivalent to “kept in retentis”.



terms to that tabled at the start of the debate in May. Again, this was engrossed and “laid on the table”.  
When the Uniting Act was passed the constitutionalists lodged a Dissent and Protest as follows: “On behalf 
of ourselves and all who may adhere to us, we, the undersigned, dissent and protest that whereas the Union 
on the basis proposed cannot be carried through consistently with the standards and constitution of the Free 
Church of Scotland; therefore that all parties taking part therein may lawfully be held as having withdrawn 
from the membership of the Free Church of  Scotland,  and may lawfully be treated accordingly:  And 
further, that it shall be lawful for us and those adhering to us to decline to follow the parties so acting, and 
to maintain the existence of the Free Church of Scotland as at present constituted: And further that those of 
us and those adhering to us who may be members of this Assembly,  notwithstanding any adjournment or 
dissolution thereof for the purpose of carrying through the proposed Union, may continue in session and  
exercise all the powers inherent in the General Assembly of the Free Church of Scotland, with liberty to us  
to adjourn from time to time as may be necessary until  such time as said Assembly shall be lawfully  
dissolved.”   This  strongly-worded  Protest  was  fully  engrossed  in  the  minutes  and  the  Assembly 
unanimously  agreed  that  it  should  “lie  on  the  table.”   When  the  Assembly  eventually  adjourned  to  
consummate the Union,  the constitutionalists lodged a final  Dissent  and Protest  stating “On behalf  of 
ourselves, and all who may adhere to us, we, the undersigned, being members of this Assembly, dissent  
and protest that, notwithstanding the pretended adjournment or dissolution of the General Assembly for the 
purpose of carrying through the proposed Union, we have right to continue in session, and to exercise all  
the powers inherent in the General Assembly of the Free Church of Scotland, with liberty to adjourn from  
time to time as may be necessary until such time as the said Assembly shall be lawfully dissolved.”  This  
too was fully engrossed.  
 
37. Like their predecessors in the first Union controversy, the constitutionalists in the 1890s supported 
their Protests with action.  Early in 1898 they resuscitated the Free Church Defence Association, which had 
lapsed in 1873 following the earlier Union controversy.  The revived Association embarked on an active 
programme of meetings, publication of pamphlets etc. aimed at showing the incompetence of the proposed 
Union and its inconsistency with the Standards of the Church.   At no time were the Association’s activities 
called into question by the Assembly, or its members threatened with any form of disciplinary action.
 
The emerging picture
38. The picture emerging from the above is that the right of protest was fairly liberally exercised in the 
pre-1900  Free  Church.   In  the  majority  of  cases  it  took  the  form  of  a  Protest  before  the  debate, 
disassociating the protesters from recognising the competence of what the Assembly was being asked to  
approve.  Where the right of protest was exercised consequent upon the Assembly’s finding, it generally 
included a “continuing” clause pledging the protester to use all competent means (or some similar formula) 
to oppose the consequences of the finding and to act in support of his objection.  The right of protesters to  
repeat their Protests was not questioned, nor was any restraint placed upon them in campaigning publicly 
against the Assembly’s decisions. Indeed, it was specifically acknowledged by Dr Rainy, when responding 
to overtures for revocation of the decision on instrumental music, which had been passed two years earlier 
in the face of a Protest, that the minority in maintaining their opposition were fully entitled to do so. His  
words were: “There can be no doubt that our friends are entirely within their right in bringing up this 
question, and I do not think that anybody is disposed to complain of the use they have made of their right.  
They are the sole judges of it.”  (Proceedings of General Assembly, 30th May 1885, p.182).  Where a  
Protest had been lodged before the start of a debate it was usual for a Dissent with reasons, rather than a  
further Protest, to be lodged after the decision. There were however important exceptions to this, as in the 
Union debate in 1872, the Declaratory Act debate in 1892 and the Union debate in 1900 – all critical points 
in the affairs of the Church.  What is noteworthy is that whether exercised before or after an Assembly 
finding, the right of protest, including its continuing element, was not disallowed to members of Assembly,  
nor made the basis of disciplinary action against them.
 
 



PART III – CONTINUED PROTEST DENIED
 
The events of 1999/2000
39. The immediate  cause of the Division of 2000 was the unlawful  suspension for  contumacy of 
ministers who had acted as office-bearers of the Free Church Defence Association (which had been revived 
in 1997 along the same lines as its Nineteenth Century precursor) and who, in that capacity, had refused 
what  they  regarded  as  an  ultra  vires instruction  from  the  Commission  of  Assembly  to  disband  the 
Association.  In June 1999 the General Assembly reached a finding with regard to an Overture from the 
Presbytery of Edinburgh & Perth (Overture B) which among other things instructed all office-bearers and 
members to abide by the finding of the 1995 General Assembly (regarding allegations against Professor 
Donald Macleod) “and furthermore not to pursue this matter now or henceforth in any form whatsoever”.  
This 1995 finding, however, had been a non-judicial finding and as such it should have been quite proper  
to raise again the matter referred to, providing it was done in the appropriate manner spelled out in the 
Form of Process.  Moreover, the 1995 finding could not possibly be considered to be binding on matters 
which had not yet arisen at the time of the finding, yet it had consistently been used in an attempt to stifle 
any attempt to investigate allegations against the individual involved, even though the substance of those 
allegations arose after 1995.
 
40. A Dissent and Protest against the June 1999 finding was lodged in virtually identical terms to that  
lodged by Dr Begg in 1867, including a commitment to oppose all action consequent on the finding “by  
every competent means”.  Although this Dissent and Protest was allowed and tabled, its specific reasons 
were not answered; rather, the tabling of these reasons was described in a Report to the October 1999 
Commission of Assembly as “unnecessary and time-wasting.”  It is of interest that one of the points raised 
in that Protest which to this day remains unanswered was: “ It is incompetent to find the Free Church  
Defence Association guilty of misconduct without trial and therefore without trying the office-bearers for 
following divisive courses from the discipline and government of the Church.  If it be established that 
canvassing these matters outwith the courts of the Church is against the constitution of the Church, and if  
the Free Church Defence Association is suspected of guilt therein, then the remedy is to try the office-
bearers of the Free Church Defence Association in terms of the Form of Process.”  In furtherance of this 
Protest  the August  issue  of  the FCDA magazine,  Free Church Foundations,  urged that  the Assembly 
should recall the finding of the 1995 Assembly as being procedurally unsafe.  When notice of this was 
taken at the October meeting of the Commission, the editors of the magazine were summoned to the Bar 
and, on refusing to withdraw or repudiate the statement, were thereafter served with libels for contumacy. 
These were later subsumed in general libels served on office-bearers of the FCDA after the December  
meeting of the Commission, which resulted in the unlawful suspensions of January 2000.
 
41. On  7th October  1999  an  Overture  from  the  Presbytery  of  Lewis  (Overture  B)  asked  the 
Commission of Assembly “to declare that the Free Church Defence Association [FCDA] is pursuing a 
divisive course from the government and discipline of the Free Church of Scotland [FCOS], that the office-
bearers of the FCDA have adopted a position that is in violation of their position as office-bearers of the 
FCOS, and to call upon the FCDA to disband immediately.”  The crave of this Overture was granted in its 
entirety.  The effects of this finding were that: 
 

(a) Office-bearers of the FCDA were declared to be pursuing a divisive course from the government 
and discipline of the FCOS.  (The FCDA per se  could not be said to be pursuing a divisive course 
from the government and discipline of the FCOS as long as it adhered to the aims and objectives of  
that organisation as stated in its constitution, which were the same aims and objectives as those of the  
FCDA of the 1870s and conformed fully to the principles of the FCOS; the FCDA could only be 
alleged to be pursuing such a divisive course through the actions and statements of its members and 
office-bearers).   Thus  members  and  office-bearers  of  the  FCDA were,  in  effect,  declared  to  be  
pursuing a divisive course (i.e. a sinful course) from the government and discipline of the FCOS.



(b) The Commission of Assembly had acted contrary to the constitutional principle that Christ alone is 
Head of the Church.  By effectively declaring members and office-bearers of the FCDA to be guilty of 
sinful behaviour without trial or due process they had abused their power of discipline and they had  
arrogated to themselves crown rights which belong alone to Christ as Head of authority to the Church  
(cf. Catechism on the Principles and Constitution of the Free Church of Scotland which was issued by 
authority of the General Assembly in 1847 2).
(c) Regarding the call of the Commission of Assembly for the FCDA to disband immediately, the 
question arises as to what status did this call possess.  Was it a mere request for the FCDA to disband 
immediately? – in which case it would not have the status to justify the bringing of a libel against any  
who might refuse to comply with it.  Or, was it, as it was later interpreted to be, legislation of Class I 
status, imposing in a subtle way a new condition on ordination into office in the FCOS? – in which 
case,  according  to  the  Practice  of  the  Free  Church  of  Scotland,  1995  ed.,  Chapter  IV,  Part  II, 
paragraphs 4 – 4.6 (pp 82-3) - it should have gone down to Presbyteries through the Barrier Act and 
been passed through all the due processes of legislation before any libel could be brought against any 
member of the FCOS on the basis of it.  

 
42. As was the case with the June 1999 finding referred to above, the October 1999 finding was also 
protested against.  Both of these findings had been unconstitutional and were therefore legitimate subjects 
for the exercise of the right of protest, including its “continuing” aspect.  On the basis of the unproven 
assumption that office-bearers of the FCOS were pursuing a divisive course from the government and 
discipline  of  the  FCOS  and  also  on  the  basis  of  the  Commission’s  call  on  the  FCDA to  disband  
immediately the Commission then instructed every Presbytery to inform all ministers, elders and deacons 
within their bounds that office in the FCDA was in breach of their ordination vows.  Presbyteries were also 
required to instruct all ministers, elders and deacons within their bounds who were office-bearers in the 
FCDA that  they  resign  office  in  that  body  forthwith,  failing  which  they  were  liable  to  be  declared  
contumacious.  In the event the office-bearers of the FCDA intimated by letter dated 29 th November 1999 
that they did not consider disbandment appropriate “at the present time.”  They also denied that the FCDA 
had been pursuing a divisive course from the government and discipline of the Church.  
 
43. On 9th December 1999 the Commission of Assembly declared the FCDA’s response to represent a 
prima  facie act  of  continued  and  wilful  contumacy.   Whatever  was/were  the  motive(s)  underlying  the 
bringing of a libel on a charge of contumacy rather than, as had been alleged up till now, on a charge of  
divisiveness regarding the government and discipline of the Church, the bringing of the libel on a charge of 
contumacy had the effect of depriving the accused persons from mounting a defence regarding their alleged 
actions which would necessarily  not  have  been denied them had the  charge against  them been one of  
divisiveness.  In order to have the libel declared valid all that was required was that three questions be put to 
the accused: (Regarding the document forwarded by the FCDA to the Commission of Assembly meeting on 
8th December 1999, was your name appended to that document with your knowledge and consent?  Do you 
now wish to withdraw your name from that document?  If you have not already done so, do you now resign  
as an office-bearer of the FCDA and sever all connection with that body?) and on the basis of an affirmative  
answer to the first and a negative answer to the second and third of these the libel was then found to be valid.  
This finding also ignored the fact among other things that the bringing of charges of contumacy unrelated to 
any proven or confessed Biblical sin is contrary to established practice and is unwarranted in terms of the 
constitution of the Free Church of Scotland. (Practice of the FreeChurch of Scotland, Chapter V, 

2  Q.63.  If you found Church judicatories passing Acts irrespective of the laws of Christ in the Bible,
and introducing, at their own discretion, rites and institutions for which there is no Scripture warrant,
what would you say?  A. That these judicatories were arrogating to themselves Christ's prerogative as the
Lawgiver of his Church.  Q.144.  Who are they that violate the crown-rights of Christ as the Head of
authority to the Church?  A.  They are such as seek to subject the Church to human laws, in place of, or in
addition to, his laws in the Scriptures; and such as allow either more or less authority and power to
Church office-bearers than he has given them.



Part I, paragraph 5 (page 89).  In particular, it amounted to a denial of the Headship of Christ over the  
church, in that an accused person is entitled to a defence founded upon an argument that the demand with  
regard to which he is alleged to be contumacious is itself ultra vires and not founded on legitimate Biblical 
authority.  The Commission of Assembly, on the other hand, was denying this to be a valid foundation for 
defence, thus arrogating to itself an absolute hierarchical authority and so denying that the Commission 
was answerable to Christ as Head of the Church. 
 
44. On 20th January 2000 when the Commission considered the Report of the Libel Committee the  
then Principal Clerk of Assembly advised the Commission that in his view they had no power to proceed 
with the libels at that point.  The Commission rejected that advice.  They went on to find the libels relevant 
and they also, although under no obligation to do so, proceeded to serve them.  This meant that those upon 
whom the libels had been served were now administratively suspended from all the duties of the ministry. 
Those who had been administratively suspended had expected that the next stage in the process of dealing 
with the libel, the Proof stage, would follow immediately.  However, the Commission decided at that point  
to sist the disciplinary process and to refer it to the General Assembly so that the Assembly could address 
the issue of possible indemnification of individual Commissioners.  It may reasonably be remarked that if 
the Commission feared that they might have been acting unlawfully, they should surely have heeded the 
advice of the Principal Clerk and not have proceeded to find the libels relevant and to serve them. 
 
45. Having  already  noted  the  tawdry  “response”  to  the  dissent  and  protest  which  was  registered 
against the June 1999 finding of the Commission of Assembly anent the Overture from the Presbytery of  
Edinburgh & Perth (Overture B), it is also worth noting at this point that dissents and protests had been  
lodged concerning the constitutionality of  findings of  Commissions of  Assembly on 7 th October 1999 
(Overture B from the Presbytery of Lewis) and on 9 th December 1999, and although these dissents and 
protests had been tabled and committees appointed to provide answers to the points raised in them, yet at 
the point when the Commission on 20th January 2000 found the libel against the office-bearers of the 
FCDA valid no answer had been given concerning the points that had been raised in these dissents and 
protests.  And, indeed, those who were libelled then on a charge of contumacy submitted to proceedings  
being initiated against them by the Commission of Assembly which met on 19th and 20th January 2000 
under cover of the following protest: “We, the undersigned, protest that in taking part in any proceedings 
arising in connection with the libels before this Commission we are not to be understood as admitting the 
lawfulness of the Commission having raised the said libels in the absence of specific authority to do so  
from the General Assembly, or without having been empowered by the General Assembly in a manner  
consonant with the precedents of the Church.” 
 
46. The administrative suspension imposed by the Commission would have entailed ministers being 
barred for four months from the pastoring of the congregations to which they had been called with a holy 
calling at the time of their ordination. The removal of men from their pulpits for such a long time would  
amount in fact to intrusion on congregations of ministers whom the congregations had not chosen and did 
not want.  It would not be simply an exclusion of these men from their charges, but an attempt to prevent  
them from carrying out any of the work of the ministry for a protracted period for no good reason.  There  
was no valid judicial ground for delaying the proof stage for so long because all the accused ministers had 
already confirmed that they had carried out the action in question.  
 
47. It was at this point – having up till then, in an effort to maintain and retain the unity of the church,  
remained subject to the authority of the court under cover of dissent and protest against its exercise of that  
authority  in  a  magisterial  rather  than  in  a  ministerial  way,  and  thus  breaching  the  Biblical  and 
constitutional  principle that  Christ  alone is  Head of the Church – that  the accused office-bearers,  not  
wishing to be complicit in such sinful deviation and the consequent compromise of their ordination vows 
that submission to this finding would entail, submitted a document of Declinature in these terms: “ We, the 
undersigned, protest against this Commission having reached a finding of relevancy in regard to libels 



which are based on matters not condemned by the Word of God or the standards of this Church; and we 
further  protest  that,  by  this  action,  the  Commission  have  disqualified  themselves  from being  a  duly 
constituted Commission of the General Assembly of this Church; wherefore, we, in our name and in behalf 
of all who may adhere to us, hereby decline the jurisdiction of this Commission, declaring that we shall not 
be bound by any judgements pronounced in regard to us, and that we resolve to meet as a Commission of  
the General Assembly in a manner consonant with the constitution of the Church and with the Act of  
Assembly appointing this Commission. And the more effectually to carry out the said resolution, we call  
upon all members of this Commission who wish to remain loyal to the constitution of the Free Church of  
Scotland to assemble in the Magdalen Chapel in the Cowgate of Edinburgh at 9.45pm to continue in a  
constitutional manner the present Sederunt of the Commission.”
 
A departure from precedent
48. In  the  Assemblies  and  Commissions  leading  up  to  the  events  of  January  2000,  there  were  
fundamental  differences  of  view  on  the  character  of  protest.   The  view  of  the  majority  was  clearly 
articulated by the then Principal Clerk of Assembly at the Commission in October 1999.  It was in these 
terms (referring to the protesting minority): “The question of freedom of speech is yesterday’s question. 
They have had their freedom.  They have spoken.  They have spoken repeatedly.  The Church has given a 
decision and they must now decide, and it is the only honourable thing, that they themselves should have  
decided between whether they can accept the decision of the highest Court in good conscience or whether  
they feel duty bound to leave.”  This is not the Free Presbyterian position, but approximates closely to it.  It 
is saying, in effect, that once one has protested against a decision of the supreme court that is the end of the 
matter, and if one cannot conscientiously live with that decision the only option is to leave.  That is clearly  
not the principle which has characterised Free Church practice in the past nor is the right of protest, which 
both parties  accept is a  long-established right,  one which  is  subject  to the limitations with which the 
majority attempted to fetter it.
 
PART IV  – SOME GUIDING PRINCIPLES 
 
Introduction
49. The  following  guiding  principles  take  account  of  the  Scriptural  and  confessional  statements  
foundational to the right of continued protest (Part I above) and the outworking of that right in practice  
(Part II)  in the Free Church in particular.
 
The varied forms of Dissent 
50. Various degrees of objection may be expressed to decisions of church courts.  Members of the 
court may be opposed to decisions taken by the court and express their objections in different ways with a 
variety of strength of feeling.  Thus the following have been employed as expressions of objection which  
may be recorded to decisions of courts:
 
Simple dissent.  In this case a member will  simply wish to record his dissent from a decision without  
giving reasons for that dissent.
 
Dissent with reasons.  This is seen as a stronger and more specific dissent.  In this case a dissent will be  
recorded at the time with a statement of determination to submit reasons, which must be submitted within  
ten days.
 
Dissent and complaint. In this case a person dissenting may give notice of his intention to complain, with 
reasons, against the decision to a higher court.
 
Protest.  This is generally taken to be a very strong form of dissent.  A protest will be stated in much the  
same way as reasons for dissent, but will generally claim improper procedure or constitutional violations. 



Distinguishing features of Protest
51. As with other dissents a protest is essentially for the relief of conscience and it frees the protester  
from association with a decision which he feels to be unjust or ill-advised.  A protest however goes further  
than simple dissent, or even dissent with reasons.  It will maintain that in some respects the decision of the  
court protested against is ultra vires (beyond the proper powers of the court) in a way which is subversive 
of the law and constitution of the church.  A Protest ought therefore to be taken seriously by the court  
concerned.  The principle of protest applies to all church courts but is worked out differently depending on 
which  court  is  involved.   In  the  lower  courts  a  dissent  and  complaint  may  be  entered  against 
unconstitutional decisions, so bringing the decision under the review of the higher courts.  In the highest  
court there is the same right of dissent as in the lower courts but instead of a complaint it is competent to 
enter a protest.  The right of protest should however be jealously guarded and not used where a more  
appropriate course would be that of dissent.  To have recourse to protest where other than a constitutional  
issue is at stake is to misuse this important right and indeed to diminish it.
 
Basis for Protest
52. Protest may be defined as the right and duty of members of the church’s highest court to oppose  
decisions of that court which are contrary to Scripture and the scriptural constitution of the Church.  By his 
ordination vows the office-bearer willingly binds himself to the Church’s constitution.  It is evident that in 
circumstances when the highest court of the Church makes decisions which conflict with the Church’s  
constitution then the only way in which the faithful office-bearer can fulfil his promise to “assert, maintain, 
and defend the same” is by entering a protest indicating why he will not be bound by the decision.  Protest  
thus acts as a means both (i) to enable the protester to fulfil his ordination vow according to his conscience 
and (ii) to require the Church court to justify its actions in terms of the constitution.  A mere dissent from  
the decision is insufficient to rectify the situation and does not satisfy the office-bearer’s pledge to defend 
the Church’s constitution to the utmost of his power.
 
Grounds for Protest
53. An essential principle of the Church’s constitution is that church courts must act according to the 
rule of God’s Word and subject to the authority of Christ as the only Head of the Church.  Perceived  
departure from this principle becomes a legitimate ground for protest in terms of the duty of the ordination 
vow.  By fulfilling that duty, the protester is defending the prerogative of Christ as the supreme lawgiver  
within his Church.   Whenever a Church court  exercises its  authority  in a magisterial  rather  than in a  
ministerial way and thus, in effect, calls in question the great principle that Christ alone is the Head of the  
Church it is not only a fundamental right of members of that court to protest against such action, it is also 
their Christian duty to do so.  Protest and continued protest may be viewed as a right in terms of the office-
bearer’s relation to the Church and a duty in terms of his relation to Christ.   
 
The Continuing Character of Protest
54. The “right of continued protest” is not a novel idea devised to justify the stand made in 2000.   On 
the contrary,  it  is  expressive of the continuing character of the right  of protest as that  right  has been 
exercised in the history of the Church.  Continuity is of the essence of Protest.  Protest, by definition, will  
not generally be a once and for all action.  Its exercise must be co-extensive with the obligation to assert,  
maintain and defend the doctrine, worship, government and discipline of the Church.  That is an ongoing 
obligation. 
 
55. In a review of his denomination’s General Assembly of 1866, published in the Princeton Review 
of that year (and reprinted in  The Church and its Polity, 1879, p.411) Dr Charles Hodge welcomed the 
Assembly’s declaration that the right of protest was “the birthright of Presbyterians” and “a sacred right,  
with which the Assembly disclaimed all intention of interfering”.  Hodge continued: “The right of protest,  
as it has always been exercised, includes the right of dissenting from the deliverances of Church courts, on 
the ground of their being unwise, unjust, unconstitutional, or unscriptural.  It includes the right to make all  



proper efforts of proving the correctness of the grounds of objection, and to bring their brethren to agree  
with them.”  This last sentence is highly significant for the right of continued protest and for the manner in  
which it has been exercised in the Free Church.  It demonstrates that protest is not a once-for-all matter but  
that, properly exercised, it may simply be the first step in a process which can include the submission of 
repeated Protests to Church Courts and can also involve action either within or outside these Courts to  
vindicate the action of protest and to seek to win over others to the same point of view.   
 
Protest and Unity
56. It has been claimed that continued protest is subversive of the unity of the Church.  Unity however 
is not to be maintained at the expense of truth.  The context of the ordination vow is to “maintain the unity  
and peace of this Church against error and schism, notwithstanding of whatsoever trouble or persecution  
may arise”.  The right of continued protest, as generally understood, when exercised in such circumstances 
is  not  incompatible with true unity.   By continued protest  the orthodoxy and unity of  the church are 
preserved and the Headship of  Christ  over  His church  is  upheld.   Where  this  right  is  honoured,  and 
freedom given to exercise it, a protesting minority may conscientiously remain in communion and avoid 
dividing the Church.  An example of this is the position taken by the Free Church constitutionalists in the  
period 1892-1900 after the passing of the Declaratory Act by the majority. 
 
Protest and Obedience to Church Courts
57. It has also been claimed that continued protest is subversive of obedience to Church courts.  This 
is not the case.  Ministers and elders do not vow implicit obedience to Church courts.  The authority of 
these courts is circumscribed by the law and constitution of the Church.  Commissioners to the General 
Assembly are required in terms of their Commission to “consult, vote and determine in all matters that  
come before them, to the glory of God and the good of his Church, according to the Word of God, the  
Confession of Faith, and agreeable to the constitution of this Church, as they will be answerable”.  Here  
and elsewhere, the obedience promised is obedience within the constitution.  
 
The Duration of Protest
58. It is consistent with the ongoing character of the ordination vow that members of the Church’s 
highest court maintain their opposition to alleged incompetent decisions of that court by all lawful means  
until  the  court  either  rectifies  the  matter  protested  against  or  demonstrates  that  the  decision  is  not 
unconstitutional.  Once the reasons have been satisfactorily addressed then the protesting party is liable to 
censure if the protest is maintained.  However, until the reasons for the Protest are properly addressed no  
disciplinary proceedings can be initiated against the protesting party, as Scripture makes plain: “Doth our  
law judge any man, before it hear him, and know what he doeth?” (John 7:51).  In a disciplinary case a  
judicial decision reached in proper form would also of course have the effect of terminating any protest. 
 
Denial of Continued Protest 
59. It  may happen that  when confronted  with  a  protest  a  church  court  seeks  to  impose  implicit  
obedience and to deny the protester his right of further protest.  Such action usurps an authority which  
belongs to Christ alone and can create a situation where the protester finds it impossible to continue in  
fellowship since to do so would require him to sin against his conscience by failing to fulfil his ordination  
vows.  Any resulting separation would not be the fault of the protester but rather of the majority who had  
acted  magisterially  rather  than  ministerially  under  Christ.   This  was  basically  the  situation  which 
precipitated the division of 2000.
 
 
 
 
 
 



PART V - CONCLUSIONS
 
60. The undernoted conclusions may be drawn from the above.
 
a.   The right  of protest  has its  basis  in  the foundational  doctrine of the Headship of  Christ  which is 
explicitly taught in Scripture and in the subordinate standards of the Church.
 
b.  The right of protest has been a long-recognised right within the Reformed Church in Scotland and has  
been exercised particularly when important issues affecting the character and constitution of the Church 
have been at stake.
 
c.   The right  of  protest  has  a  continuing  aspect  which  carries  with  it  not  only  the  right  to  continue 
protesting within the Courts of the Church but also to campaign outside these Courts to gain acceptance of 
the position expressed in the protest.
 
d.  The continuing character of the right of protest was freely recognised by General Assemblies of the  
Free Church in the Nineteenth Century when protesters were free both to submit renewed Protests and to  
campaign outside Church Courts without fear of being disciplined.
 
e.  Conversely, General Assemblies and Commissions of the Free Church in the period leading up to the  
Division of 2000 denied the right of continued protest in either of its forms and proceeded unlawfully to 
discipline and eventually to suspend those who sought legitimately to exercise it.

 
f.  Experience of the right of continued protest in the Free Church of the 19 th century provides benchmarks 
for  its  use  to  relieve  the  conscience,  to  act  consistently  with  the  ordination  vow,  to  safeguard  the 
constitution and to preserve the unity and peace of the Church.
 
 
[8th December 2012]  
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