
XI.

REPORT
 OF THE

AD HOC SPECIAL COMMITTEE 

ANENT REVIEW OF THE ACTS OF THE ASSEMBLY

 
1.    The General  Assembly of 2001 appointed a Committee (Acts & Proceedings,  pp 93,  98) to take  
forward  the  work  of  an  ad  hoc  Committee  appointed  by  the  2000  Assembly  which  had  considered 
Assembly legislation from 1990 onwards.  The new Committee’s remit was “to continue, in consultation  
with Standing and Special Committees in so far as legislation bears on those Committees, consideration of 
Assembly legislation requiring repeal or amendment”.  The thinking behind this remit was that the new 
situation in the Church created an opportunity to review all extant Assembly Acts in order to determine 
which  of  them needed more  closely  to  reflect  current  administrative  structures  or  were  no  longer  of 
practical utility.  There was also concern that some legislation might be unsafe and create future problems 
by providing an undesirable precedent.

2.   Subsequent to the 2001 Assembly some initial work was done and the Committee reviewed some 100 
pieces of legislation, with a view to putting their provisional conclusions to subject committees.  However,  
following the raising of the Church’s legal action in October 2001 the committee were advised by the 
Church’s legal team that their work should be given a low profile until the outcome of that action had been 
decided.  There was no objection to making such changes to legislation as were necessary to further the 
ongoing work of the Church, but a wholesale review of the legislative base was thought to be injudicious at 
a time when the Church was pursuing an action based on its claim to be the historic Free Church of  
Scotland.  With legal action continuing – more recently at a local level – the work of the Committee has  
remained at a standstill and, in the prospect that the way will eventually become clearer for that work to 
proceed, the remit of the Committee has simply been renewed from one year to the next. 

3.   The Church is now in a position where its claim to be the historic Free Church has not been sustained  
by the Courts of the land and, while that claim will continue to be asserted as a matter of principle, the  
stage appears to have been reached where the Church may no longer be involved in legal action.  It might  
seem to follow from this that the work of the Committee can now be resumed.  However, before that point 
is reached it would seem reasonable to take stock of where matters stand.  At the Assembly of 2012 it was  
indicated that the views of the Committee would be taken before reporting to this year’s Assembly and in  
the meantime the Committee received the Assembly’s approval for an extension of the Committee’s remit  
for a further year.

4.   It is now approaching twelve years since the formation of the Committee, and in the Committee’s view 
the reasons adduced for it in 2001 are not so compelling as once they were.  It can be argued with some 
degree of cogency that the absence of a comprehensive review of the legislation has not been detrimental  
to  the  ongoing  work  of  the  Church.   The  various  Standing  Committees  have  been  able  to  identify 
redundant Acts of Assembly in their own subject areas and to provide for their amendment or repeal when 
framing new legislation.  It could also be argued that the legislation most in need of change or repeal was 
that  dating  from 1990 onwards  which  was  dealt  with  by the  ad hoc  Committee  set  up  by  the  2000 
Assembly.  From that point of view the work of the Committee would appear to be in the category of the 
desirable rather than the essential.  That work is potentially substantial, comprising some 400 pieces of 
legislation, and it inevitably raises questions of resources and manpower.  This has been clear from the  
amount of work already undertaken by the Committee.  However, the stage now reached on the legal front  



makes it unrealistic to continue deferring the resumption of the Committee’s work and the question now at 
issue is whether there is a need for the continued existence of the Committee.

5   The Committee appreciate that from several points of view it may not be desirable simply to bring their  
existence to an end.  They have therefore considered a number of possible options short of closure.  The  
course which the Committee are inclined to favour is to continue the Committee’s general role as regards 
review of legislation but to give it a reactive rather than a proactive emphasis as hitherto.  This recognises 
that  review  and  updating  of  legislation  in  their  areas  is  work  which  Committee  Clerks  are  already 
encouraged and indeed expected to do themselves.  On this scenario the Committee would function in 
future as a consultative group to receive and advise upon proposals for review and updating initiated by the 
Clerks of the respective Committees.  The Committee understand that through the diligence of present and 
former  clerks  some  Committees  are  already in  possession  of  fully  updated  legislation  affecting  their 
Committees.  Overall however the position is uneven.  The Committee are firmly of the opinion that a 
strong message should go out to Standing Committees that Committee Clerks should initiate the review 
and  updating  of  legislation  affecting  their  committees  as  a  basis  for  seeking  the  advice  of  the  new 
consultative group as appropriate.  It may be that the work already done in some Committees could be 
promoted as a model of good practice for applying throughout the Committee system generally.

6.   The Committee also considered whether a new rôle should be found for the Committee by converting it 
into an advisory Committee which each Standing and Special Committee would be required to consult  
before submitting legislative proposals to the General Assembly.  The Committee’s role would then be to 
advise whether the legislation is in competent form to go before the Assembly and, if not, how it should be 
corrected.  The Committee recognise that such a function discharged by an Assembly Committee could be 
seen  as  investing with  greater  authority  the advice  on such matters  currently  given  by the Assembly  
Clerks’ Department, and that it would also relieve the Department of a burden.  However, the Committee  
are also conscious that this is an area of work which demands a degree of specialised knowledge and 
experience which, in their view, only the Assembly Clerks’ Department are able to provide.  Standing  
Committees, by and large, have come to depend on the Assembly Clerks’ Department as a source of advice 
on such  matters  and  even if  the Committee  were to  take on such a  responsibility  it  is  clear  that  the  
Assembly Clerks’ Department would continue to have a rôle.  These considerations lead the Committee to 
the view that the provision of advice in this area should remain with the Assembly Clerks’ Department and  
so benefit from the particular expertise which they can apply to it.  At the same time, the Committee would 
recommend that Committees be directed when preparing proposals for legislation to consult the Assembly 
Clerks’ Department at the earliest possible stage to ensure that the proposals are in a competent form, with  
a warning that, if this is not done, the proposals risk being ruled incompetent by the General Assembly. 

7.    Finally,  thanks  are  due  to  members  of  the  Committee  for  the  work  they  did  in  discharging  the 
Committee’s remit in the early period of its existence and before its work was suspended.  The results of  
that  work  remain  available  and  will  be  offered  to  the  relevant  Committee  clerks  as  a  step  towards 
preparation of the updated legislative base they will now be expected to undertake. 

MAURICE GRANT,  Acting Convener

PROPOSED DELIVERANCE

1. The General Assembly receive the Report and thank the Committee.

2. The General Assembly note the reasons which have precluded the Committee from prosecuting the work 
originally entrusted to it and they accept that, with the wider experience now gained, the initiative in  
this  area  should  rest  with  Standing  and  Special  Committees.   The  General  Assembly  therefore 
discharge the Committee in its present form and appoint a consultative group with the same personnel 
to advise the clerks of Standing and Special Committees, at their request, on proposals for the review 



and  updating  of  Assembly  legislation  relevant  to  the  work  of  their  Committees.   The  General  
Assembly impress on Committee clerks their responsibility to initiate such proposals as a basis for  
consultation with the new consultative group as appropriate.

3. The  General  Assembly  direct  Standing  and  Special  Committees  to  consult  the  Assembly  Clerks’ 
Department at the earliest possible stage to ensure that proposals for new legislation brought forward 
by Committees are competent in form and substance before they are put to the General Assembly.  The  
General Assembly advise Committees that failure to comply with this requirement incurs the risk of 
the proposals being ruled incompetent by the General Assembly.


